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Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Rules and Regulations

Federal Register

Vol. 62, No. 135
Tuesday, July 15, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 95-NM-84—-AD; Amendment
39-10075, AD 97-15-02]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model ATR42 and ATR72 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Aerospatiale Model
ATR42 and ATR72 series airplanes, that
requires replacement of the attachment
clips on the wing-to-fuselage fairings
and on the upper cowlings of the engine
nacelle with new improved attachment
clips, and adding cup washers on the
wing-to-fuselage fairing panels on
certain airplanes. This amendment also
requires a one-time inspection of certain
fairings and the upper cowlings of the
engine nacelle to detect discrepancies of
the attachment hardware and the fairing
panel; and replacement of the panel
with a serviceable panel, if necessary.
This amendment is prompted by a
report of deformed attachment clips
found on the wing-to-fuselage fairings
and on the upper cowlings of the engine
nacelle, and by a report of severe
inflight vibration due to a loose wing/
body fairing panel. The actions
specified by this AD are intended to
prevent deformation of the attachment
clips due to insufficient strength of the
attachment clip material. Such
deformation of the attachment clips
could result in the fairings and cowlings
detaching from the airplane during
flight and subsequently causing damage

to the empennage or posing a hazard to
persons or property on the ground.
DATES: Effective July 30, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 30,
1997.

Comments for inclusion in the rules
docket must be received on or before
September 15, 1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Gary
Lium, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1112; fax (425) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Aerospatiale
Model ATR42 and ATR72 series
airplanes was published in the Federal
Register on January 11, 1996 (61 FR
1015). That action proposed to require
replacement of the existing attachment
clips on the wing-to-fuselage fairings
and on the engine nacelle upper
cowlings with new and improved
attachment clips for certain airplanes.
That action also proposed to require
adding cup washers under the fastener
countersunk holes, as well as
replacement of the existing attachment
clips on the wing-to-fuselage fairings
and on the engine nacelle upper
cowlings with new and improved
attachment clips for certain other
airplanes.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request To Revise Work Hour Estimate

One commenter requests that the
number of work hours required to
accomplish the proposed replacement of
the attachment clips and addition of cup
washers be increased from 20 to 80. The
commenter states that there is an
economic loss associated with the
longer down time required to
accomplish the proposed actions;
however, the commenter does not
provide specifics nor offer a proposed
solution.

The FAA agrees that 80 work hours
represents a more accurate
representation of the number of work
hours necessary to accomplish the
required actions. The FAA has revised
the cost impact information, below, to
reflect this revised work hour estimate.

Actions Since Issuance of the Proposal

Since the issuance of the proposal, the
FAA has received a report indicating
that severe inflight vibration occurred in
the rudder and aileron controls on a
Model ATR42 series airplane. This
vibration was caused by a loose wing/
body fairing panel. During this incident,
the flightcrew experienced difficulty
controlling the airplane. During descent,
the flightcrew could not maintain
altitude, and the airplane descended at
1,500 feet per minute until the flaps
were lowered and control of the
airplane was regained. The flightcrew
diverted the airplane and landed it
safely. Investigation revealed that three
other recent instances of loose fairing
panels had occurred previously on the
same airplane. In each case, resultant
vibration occurred during descent of the
airplane; the vibration occurred at
relatively high airspeed.

During subsequent replacement of the
affected fairing panel, close inspection
revealed cracking at the upper edge
(towards the center) of the upper
forward wing access panel 291BL. The
crack extended from the upper leading
edge rearward for approximately eight
inches. The operator of the affected
airplane stated that the crack was not
visible with the fairing panel installed
on the airplane because the panel is
composite, and normal flexing of the
panel with the airplane on the ground
made the crack invisible. The operator
suspected that the panel may have been
damaged during a heavy maintenance
check, or that the panel may have failed
due to its age. The FAA believes that
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flight operations with improper
attachment screws and clips also may
have contributed to the development of
the crack.

Explanation of Additional
Requirements of This AD

The FAA considers that the incident
described above indicates the unsafe
condition addressed in the proposal is
more severe than understood
previously. Consequently, due to the
seriousness of the incident, the FAA
finds it prudent to require actions
beyond those specified in the proposal
to ensure an acceptable level of safety
during the time period prior to
accomplishment of the actions required
by the original proposed AD.

Therefore, this AD adds a requirement
for a one-time detailed visual inspection
of the wing-to-fuselage fairings and the
upper cowlings of the engine nacelle to
ensure that all attachment screws, clips,
and other attachment hardware is
secure, and that the fairing panel
contains no visible cracks, tears,
delamination, or other damage. If any
screw, clip, or other attachment
hardware is loose, bent or otherwise not
secure, this AD requires that the panel
be removed and a detailed visual
inspection be performed to detect
cracks, tears, delamination, or other
visible signs of damage. If any
discrepancy is found, this AD requires
replacement of the panel with a
serviceable panel.

In making this change to the original
proposal, the FAA finds that, with
respect to requiring this inspection,
since a situation exists that requires
immediate adoption of this requirement,
notice and public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described.

Cost Impact

The FAA estimates that 175 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 2 work
hours per airplane to accomplish the
required detailed inspection, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the required detailed inspection on
U.S. operators is estimated to be
$21,000, or $120 per airplane.

Should an operator be required to
accomplish the required replacement of
attachment clips and addition of cup
washers, it will take approximately 80
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. The manufacturer will provide
required parts at no cost to operators.
Based on these figures, the cost impact
of these required actions on U.S.
operators (approximately 81 airplanes)
is estimated to be $388,800, or $4,800
per airplane.

Should an operator be required to
accomplish the required replacement of
attachment clips, it will take
approximately 20 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. The
manufacturer will provide required
parts at no cost to operators. Based on
these figures, the cost impact of this
required action on U.S. operators
(approximately 94 airplanes) is
estimated to be $112,800, or $1,200 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety, and the
inspection and repair requirements of
this AD were not preceded by notice
and an opportunity for public comment,
comments are invited on this portion of
the rule. Interested persons are invited
to comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the rules docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the rules docket for examination by

interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the rules docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-84—-AD.”” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-15-02 Aerospatiale: Amendment 39—
10075. Docket 95—-NM—-84—-AD.

Applicability: All Model ATR42 series
airplanes and Model ATR72 series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent deformation of the attachment
clips on the wing-to-fuselage fairings and on
the upper cowlings of the engine nacelle,
which could result in the fairing and
cowlings detaching from the airplane during
flight and subsequently causing damage to
the empennage or posing a hazard to persons
or property on the ground, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, perform a one-time detailed
visual inspection of the wing-to-fuselage
fairings and the upper cowlings of the engine
nacelle to ensure that all attachment screws,
clips, and other attachment hardware is
secure, and that the fairing panel contains no
visible cracks, tears, delamination, or other
damage.

(b) If no discrepancy is found during the
inspection required by paragraph (a) of this

AD, within 9 months after the effective date
of this AD, accomplish the requirements of
paragraph (b)(1), (b)(2), (b)(3), or (b)(4) of this
AD, as applicable.

(1) For Model ATR42 series airplanes on
which Modification 2601 (Aerospatiale
Service Bulletin ATR42-53-0063) has been
installed: Replace the existing attachment
clips at the wing-to-fuselage fairings and the
engine nacelle upper cowlings with new
attachment clips, in accordance with
Aerospatiale Service Bulletin ATR42-53—
0081, Revision 1, dated December 9, 1994.

(2) For Model ATR42 series airplanes on
which Modification 2601 (Aerospatiale
Service Bulletin ATR42-53-0063) has not
been installed: Install cup washers
(NAS1169C10) on the wing-to-fuselage
fairing panels, and replace the existing
attachment clips at the wing-to-fuselage
fairings and the engine nacelle upper
cowlings with new attachment clips, in
accordance with Aerospatiale Service

Bulletin ATR42-53-0082, dated June 6, 1994.

(3) For Model ATR72 series airplanes on
which Modification 2601 (Aerospatiale
Service Bulletin ATR72-53-1008) has been
installed: Replace the existing attachment
clips at the wing-to-fuselage fairings and the
engine nacelle upper cowlings with new
attachment clips, in accordance with
Aerospatiale Service Bulletin ATR72-53—
1043, Revision 1, dated December 9, 1994.

(4) For Model ATR72 series airplanes on
which Modification 2601 (Aerospatiale
Service Bulletin ATR72-53-1008) has not
been installed: Install cup washers
(NAS1169C10) on the wing-to-fuselage
fairing panels, and replace the existing
attachment clips at the wing-to-fuselage
fairings and the engine nacelle upper
cowlings with new attachment clips, in
accordance with Aerospatiale Service

Bulletin ATR72-53-1044, dated June 6, 1994.

(c) If any discrepancy is found during the
inspection required by paragraph (a) of this
AD, prior to further flight, remove the fairing
panel, and perform a detailed visual
inspection to detect cracks, tears,

delamination, or other visible signs of
damage of the fairing panel.

(1) If no discrepancy is found during the
detailed visual inspection required by
paragraph (c) of this AD, prior to further
flight, reinstall the panel and accomplish the
requirements of paragraph (b)(1), (b)(2),
(b)(3), or (b)(4) of this AD, as applicable. No
further action is required by this AD.

(2) If any discrepancy is found during the
detailed visual inspection required by
paragraph (c) of this AD, prior to further
flight, replace the fairing panel with a
serviceable panel, and install the panel on
the airplane in accordance with the
requirements of paragraph (b)(1), (b)(2),
(b)(3), or (b)(4) of this AD, as applicable. No
further action is required by this AD.

(d) As of the effective date of this AD, no
person shall install an attachment clip, part
number S5391010000000 or part number
S$5391009400000, on any airplane.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with the following Aerospatiale service
bulletins, which contains the specified
effective pages:

Service bulletin referenced and date

Page
number

Date shown on
page

Revision level
shown on page

ATR42-53-0081, Revision 1, December 9, 1994

ATR42-53-0082, June 6, 1994 .........c.ccccevveenne
ATR72-53-1043, Revision 1, December 9, 1994

ATR72-53-1044, June 6, 1994 ..........ccoecvvenen.

1o December 9, 1994.
Original .... June 6, 1994.
Original .... June 6, 1994.
1 December 9, 1994.
Original ............. | June 6, 1994.
Original ............. June 6, 1994.
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This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(h) This amendment becomes effective on
July 30, 1997.

Issued in Renton, Washington, on July 7,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-18202 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-SW-26-AD; Amendment
39-10077; AD 97-15-04]

RIN 2120-AA64
Airworthiness Directives; Bell

Helicopter Textron, Inc. Model 214B,
214B-1, and 214ST Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Bell Helicopter Textron,
Inc. (BHTI) Model 214B, 214B-1, and
214ST helicopters, that currently
establishes a mandatory retirement life
of 60,000 high-power events for the
main transmission upper planetary
carrier (carrier). This amendment
requires changing the method of
calculating retirement life for the carrier
from high-power events to a maximum
accumulated Retirement Index Number
(RIN) of 120,000. This amendment is
prompted by fatigue analyses and tests
that show certain carriers fail sooner
than originally anticipated because of
the unanticipated high number of lifts
or takeoffs (torque events) performed
with those carriers in addition to the
time-in-service (TIS) accrued under
other operating conditions. The actions
specified by this AD are intended to
prevent fatigue failure of the carrier,
which could result in failure of the main
transmission and subsequent loss of
control of the helicopter.

EFFECTIVE DATE: August 19, 1997.

ADDRESSES: The service information
referenced in Note 2 of this AD may be

obtained from Bell Helicopter Textron,
Inc., P.O. Box 482, Fort Worth, Texas
76101.

FOR FURTHER INFORMATION CONTACT: Mr.
Uday Garadi, Aerospace Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Certification Office, Fort Worth, Texas
76193-0170, telephone (817) 222-5157,
fax (817) 222—-5959.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-02-05,
Amendment 39-8803 (59 FR 32325,
June 23, 1994), which is applicable to
BHTI Model 214B, 214B-1, and 214ST
helicopters, was published in the
Federal Register on January 14, 1997
(62 FR 1864). That action proposed to
require creation of a component history
card or equivalent record using the RIN
system and a system for tracking
increases to the accumulated RIN, and
proposed to establish a retirement life of
a maximum of 120,000 accumulated
RIN for the carrier.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed, with one editorial
change. The ADDRESSES paragraph in the
preamble has been changed to clarify
that the service bulletin is not
incorporated into the AD, but is
mentioned in Note 2 for information
only. The FAA has determined that this
change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

The FAA estimates that 11 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately (1)
48 work hours per helicopter to replace
the affected part due to the new method
of determining the retirement life
required by this AD; (2) 2 work hours
per helicopter to create the component
history card or equivalent record
(record); and (3) 10 work hours per
helicopter to maintain the record each
year, and that the average labor rate is
$60 per work hour. Required parts will
cost approximately $29,516 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $61,813 for
the first year and $60,713 for each
subsequent year. These costs assume
replacement by the carrier of one-sixth
of the fleet each year, creation and
maintenance of the records for all the
fleet the first year, and creation of one-
sixth of the fleet’s records and

maintenance of the records for all the
fleet each subsequent year.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-8803 (59 FR
32325, June 23, 1994), and by adding a
new airworthiness directive (AD),
Amendment 39-10077, to read as
follows:

AD 97-15-04 Bell Helicopter Textron, Inc.
(BHTI): Amendment 39-10077 Docket
No. 94-SW-26—AD. Supersedes AD 94—
02-05, Amendment 39-8803.

Applicability: Model 214B, 214B-1, and
214ST helicopters with main transmission
upper planetary carrier (carrier), part number
(P/N) 214-040-077-007 or —101, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
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modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service (TIS) after the effective date
of this AD, unless accomplished previously.

To prevent fatigue failure of the carrier,
which could result in failure of the main
transmission and subsequent loss of control
of the helicopter, accomplish the following:

(a) Create a component history card or
equivalent record for the carrier, P/N 214—
040-077-007 or —101.

(b) Determine and record the accumulated
Retirement Index Number (RIN) to date on
the carrier as follows (if the multiplication
results in a fraction, round the results up to
the next whole number):

(1) For Model 214B or B-1 helicopters:

(i) Multiply the high-power event total to
date by 2, or

(i) If the actual operating hours are known,
and:

(A) If the type of operation is internal load
lift operations only, multiply each operating
hour by 7;

(B) If the type of operation involves any
external load lift operations and the number
of external load lift operations is known, use
the table below and multiply the appropriate
factor for the average number of external load
lift operations by the number of actual
operating hours:

Average number of external load

Iigf]t operations per hour Factor *
0—2.00 oo 7
2.01-5.00 .oooooiiiiiieee e 7
5.01-16.00 ...covvveiiieecee e 14
16.01-27.00 ... 21
above 27.00 ......cccoeeiiieeee e 28

1RIN = Factor x Actual Operating Hours.

(C) If the type of operation involves any
external load lift operations and the number
of external load lift operations is unknown,
multiply each actual operating hour by 21; or

(D) If the type of operation is unknown,
multiply each actual operating hour by 21.

(iii) If the actual operating hours are
unknown, assume 900 operating hours per
calendar year. Prorate the assumed operating
hours for partial years.

(A) If the type of operation is internal only,
multiply the assumed operating hours by 7.

(B) If the type of operation involves any
external load lift operations and the number
of external load lift operations is known, use
the table in paragraph (b)(2)(ii)(B) and
multiply the appropriate factor for the

average number of external load lift
operations by the number of assumed
operating hours.

(C) If the type of operation involves any
external load lift operations and the number
of external load lift operations is unknown,
multiply each assumed operating hour by 21.

(D) If the type of operation is unknown,
multiply each assumed operating hour by 21.

(2) For Model 214ST helicopters:

(i) Multiply the high-power event total to-
date by 2, or

(i) Multiply the factored flight hour total
to-date by 12.

Note 2: BHTI Alert Service Bulletin (ASB)
214-94-52, which is applicable to Model
214B helicopters, and ASB 214ST-94-66,
which is applicable to Model 214ST
helicopters, both of which are dated
November 7, 1994, pertain to this subject.

(c) After compliance with paragraphs (a)
and (b) of this AD, and during each operation
thereafter, maintain a count of each lift or
takeoff performed and at the end of each
day’s operations, increase the accumulated
RIN on the component history card or
equivalent record as follows:

(1) For Model 214B and 214B-1
helicopters,

(i) Increase the RIN by 1 for each takeoff.

(ii) Increase the RIN by 1 for each external
load lift operation; or, increase the RIN by 2
for each external load lift operation in which
the load is picked up at a higher elevation
and released at a lower elevation, and the
difference in the elevation between the pick
up point and the release point is 200 feet or
greater.

(2) For Model 214ST helicopters,

(i) Increase the RIN by 2 for each takeoff.

(ii) Increase the RIN by 2 for each external
load lift operation; or, increase the RIN by 4
for each external load lift in which the load
is picked up at a higher elevation and
released at a lower elevation and the
difference in elevation between the pick up
point and the release point is 200 feet or
greater.

(d) Remove the carrier, P/N’s 214-040—
077-007 or —101, from service on or before
attaining an accumulated RIN of 120,000.
The carrier is no longer retired based upon
flight hours. This AD revises the
Airworthiness Limitations section of the
maintenance manual by establishing a new
retirement life for the carrier of 120,000 RIN.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA, Rotorcraft
Directorate. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter

to a location where the requirements of this
AD can be accomplished.

(9) This amendment becomes effective on
August 19, 1997.

Issued in Fort Worth, Texas, on July 8,
1997.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-18499 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Pyrantel Pamoate Suspension

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Lambert-Kay, Division of Carter-
Wallace, Inc. The supplemental ANADA
provides for oral use 4.54 milligrams per
milliliter (mg/mL) pyrantel pamoate
suspension in addition to the 2.27 mg/
mL product for removal of large
roundworms and hookworms in
puppies and dogs and to prevent
reinfections of Toxocara canis in
puppies and adult dogs and in lactating
bitches after whelping.
EFFECTIVE DATE: July 15, 1997.
FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1623.
SUPPLEMENTARY INFORMATION: Lambert-
Kay, Division of Carter-Wallace, Inc.,
P.O. Box 1001, Half Acre Rd., Cranbury,
NJ 08512-0181, filed a supplement to
ANADA 200-028 that provides for oral
use of 4.54 mg/mL of EvictO, Lassiel],
and Vet’'s Own[ (pyrantel pamoate)
liquid wormer for removal of large
roundworms (T. canis and Toxascaris
leonina) and hookworms (Ancylostoma
caninum and Uncinaria stenocephala)
in puppies and dogs and to prevent
reinfections of T. canis in puppies and
adult dogs and in lactating bitches after
whelping. The supplemental ANADA
provides for use of 4.54 mg/mL pyrantel
pamoate suspension in addition to 2.27
mg/mL suspension.

Approval of supplemental ANADA
200-028 for Lambert-Kay’s pyrantel
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pamoate suspension is as a generic copy
of Pfizer's NADA 100-237 Nemex-2™
(pyrantel pamoate) suspension. The
supplemental ANADA is approved as of
June 4, 1997, and the regulations are
amended in 21 CFR 520.2043(b)(2) to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.2043 is amended by
revising paragraph (b)(2) to read as
follows:

§520.2043 Pyrantel pamoate suspension.

* * * * *

(b) * K *

(2) Sponsors. See Nos. 000069 and
011615 for use of 2.27 and 4.54
milligrams per milliliter product. See
No. 023851 for use of 4.54 milligrams
per milliliter product.

* * * * *

Dated: June 20, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-18459 Filed 7-14-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Sulfaquinoxaline Drinking Water

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Solvay Animal Health, Inc. The
supplemental NADA provides for
revised conditions of use of
sulfaquinoxaline sodium in the drinking
water of chickens and turkeys to reflect
compliance with the results of the
National Academy of Sciences/National
Research Council (NAS/NRC), Drug
Efficacy Study Implementation (DESI)
evaluation of the product and FDA’s
conclusions based on that evaluation.

EFFECTIVE DATE: July 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Dianne T. McRae, Center For Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1623.

SUPPLEMENTARY INFORMATION: Solvay
Animal Health, Inc., 1201 Northland
Dr., Mendota Heights, MN 55120-1149,
filed supplemental NADA 6-707 that
provides for use of 28.62-percent
sulfaquinoxaline sodium solution to
make 0.025- or 0.04-percent solution
used in the drinking water of chickens
and turkeys for control of coccidiosis,
acute fowl cholera, and fowl typhoid.

The supplement is approved as of
June 2, 1997, and the regulations are
amended by adding new 21 CFR
520.2325a(a)(4) to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.2325a is amended by
adding new paragraph (a)(4) to read as
follows:

§520.2325a Sulfaquinoxaline drinking
water.
a) * * *

(4) No. 053501 for use of a 28.62-
percent sulfaguinoxaline sodium
solution as provided in paragraphs
(©)(2), (c)(2), and (c)(3) of this section.

* * * * *

Dated: June 20, 1997.
Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-18458 Filed 7-14-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Moxidectin Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Fort Dodge
Animal Health. The NADA provides for
oral use of moxidectin tablets for dogs
to prevent canine heartworm infections
and subsequent development of canine
heartworm disease.

EFFECTIVE DATE: July 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Marcia K. Larkins, Center for Veterinary
Medicine (HFV-112), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-0614.
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SUPPLEMENTARY INFORMATION: Fort
Dodge Animal Health, Div. of American
Home Products Corp., 800 Fifth St. NW.,
P.O. Box 518, Fort Dodge, 1A 50501,
filed original NADA 141-051 that
provides for oral use of ProHeart™
(moxidectin) tablets in dogs to prevent
infections by the canine heartworm
Dirofilaria immitis and the subsequent
development of canine heartworm
disease. The drug is limited to use by or
on the order of a licensed veterinarian.

The NADA is approved as of May 27,
1997, and the regulations are amended
by adding new 21 CFR 520.1451 to
reflect the approval. The basis for
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning May
27, 1997, because no active ingredient of
the drug, including any ester or salt of
the active ingredient, has been
previously approved in any other
application filed under 512(b)(1) of the
act.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. New §520.1451 is added to read as
follows:

§520.1451 Moxidectin.

(a) Specifications. Each tablet
contains 30, 68, or 136 micrograms of
moxidectin.

(b) Sponsor. See No. 000856 in
§510.600(c) of this chapter.

(c) [Reserved]

(d) Conditions of use—(1) Amount. 3
micrograms per kilogram (1.36
micrograms per pound) of body weight.

(2) Indications for use. To prevent
infection by the canine heartworm
Dirofilaria immitis and the subsequent
development of canine heartworm
disease.

(3) Limitations. Use once-a-month in
dogs at 8 weeks of age or older. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

Dated: June 20, 1997.
Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-18457 Filed 7-14-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation of Injectable Dosage New
Animal Drugs; Change of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for an abbreviated
new animal drug application (ANADA)
from Phoenix Pharmaceutical, Inc., to
Phoenix Scientific, Inc.

EFFECTIVE DATE: July 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0213.
SUPPLEMENTARY INFORMATION: Phoenix
Pharmaceutical, Inc., 4621 Easton Rd.,
P.O. Box 6457 Farleigh Station, St.
Joseph, MO 64506—-0457, has informed
FDA that it has transferred ownership
of, and all rights and interests in,
approved ANADA 200-108
(dexamethasone injection) to Phoenix
Scientific, Inc., 3915 South 48th St.

Terrace, P.O. Box 6457, St. Joseph, MO
64506-0457. Accordingly, FDA is
amending the regulations in 21 CFR
522.540 to reflect the change of sponsor.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§522.540 [Amended]

2. Section 522.540 Dexamethasone
injection is amended in paragraph (a)(2)
by removing ““057319” and adding in its
place “059130"".

Dated: June 27, 1997.

Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 97-18461 Filed 7-14-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE
Office of Justice Programs

28 CFR Part 32
[0JP(BJA)-1121]
RIN 1121-AA44

Federal Law Enforcement Dependents
Assistance Program

AGENCY: Office of Justice Programs,
Bureau of Justice Assistance, Public
Safety Officers’ Benefits Office, Justice.

ACTION: Final rule.

SUMMARY: Regulations are being issued
to comply with the Federal Law
Enforcement Dependents Assistance
(FLEDA) Act of 1996. The FLEDA
Program, to be administered by the
Bureau of Justice Assistance through a
delegation of authority from the
Attorney General, will provide financial
assistance in the form of awards to the
children and spouses of Federal civilian
law enforcement officers whose deaths
or permanent and total disabilities in
the line of duty resulted in the payment
of benefits under the Public Safety
Officers’ Benefits (PSOB) Program. The
financial assistance provided through
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the FLEDA Program is designed to
defray costs associated with higher
education for these children and
spouses.

EFFECTIVE DATE: This regulation is
effective July 15, 1997.

FOR FURTHER INFORMATION CONTACT: Jeff
Allison, Chief, Public Safety Officers’
Benefits Office, 633 Indiana Avenue,
N.W. Washington, D.C. 20531.
Telephone: (202) 307-0635.
SUPPLEMENTARY INFORMATION: The
Federal Law Enforcement Dependents
Assistance Act, P.L. 104-238, 110 Stat.
3114, Oct. 3, 1996, established a new
subpart 2 in Part L of title | of the
Omnibus Crime Control and Safe Streets
Act of 1968, 42 U.S.C. §3796 et seq.) to
provide financial assistance to the
children and spouses of Federal civilian
law enforcement officers killed or
permanently and totally disabled in the
line of duty. The legislation
redesignated the existing Public Safety
Officers’ Benefit (PSOB) Act as subpart
1 of Part L.

This Act further recognizes the
sacrifices and invaluable contributions
made to public safety in our Nation by
Federal law enforcement officers and
their families. The Federal Law
Enforcement Dependents Assistance
(FLEDA\) program extends to the
families of fallen or disabled Federal
law enforcement officers the higher
education assistance already available to
state and local law enforcement officers
in many states. As stated in the Act, the
purposes of this program are—

(1) to enhance the appeal of service in
civilian Federal law enforcement
agencies;

(2) to extend the benefits of higher
education to qualified and deserving
persons who, by virtue of the death or
total disability of an eligible officer, may
not be able to afford it otherwise; and

(3) to allow the family members of
eligible officers to attain the vocational
and educational status which they
would have attained had a parent or
spouse not been killed or disabled in the
line of duty.

As an amendment to the existing
PSOB program, the FLEDA program
offers educational benefits to the spouse
or children of Federal law enforcement
officers with respect to whom a claim
has already been approved under the
PSOB program. Thus, although the
standards for the two programs differ,
these regulations are drafted as far as
possible to rely on existing
determinations made by the Bureau of
Justice Assistance under the PSOB
program regarding the death or
disability of a Federal law enforcement
officer in the line of duty.

The FLEDA program authorizes the
payment of benefits to eligible
dependents for attendance at an
approved program of education at
institutions of higher learning. The
program incorporates by reference
established definitions relating to
eligible institutions and other standard
requirements for federal student aid
programs under Title IV of the Higher
Education Act of 1965 (20 U.S.C. 1970
et seq.).

In general, eligible dependents may
receive educational assistance for up to
45 months of full-time education or
training, or a proportionately longer
period of time for a part-time program.
Absent a finding of extraordinary
circumstances, a dependent child will
not be eligible to receive educational
benefits under the FLEDA program after
the child’s 27th birthday.

Educational benefits under FLEDA are
calculated under the standards of 38
U.S.C. 3532, at the time the educational
expenses are incurred. Presently, the
educational assistance allowance for an
eligible person pursuing a program of
education consisting of institutional
courses is $404 per month for full-time,
$304 for three-quarter-time, and $202
for half-time pursuit, and proportional
amounts for persons pursuing a program
of education less than half-time.
Separately determined amounts are
available for a program of education that
includes training in a business or
industrial establishment; for a ““farm
cooperative” program; or for an
independent study program.

All eligible dependents may seek
assistance prospectively for attendance
at an approved program of education.
Dependents of a Federal law
enforcement officer who was killed in
the line of duty on or after May 1, 1992,
also are eligible to receive retroactive
benefits for a program of education they
have already undertaken. The
calculation of retroactive benefits shall
be on the same basis as prospective
assistance. Such dependents are eligible
for prospective assistance as well,
although the amount of retroactive
benefits will be counted in applying the
durational limits on assistance.
Dependents entitled to retroactive
benefits, if they so choose, may forgo
such benefits and apply only for
prospective assistance.

On April 24, 1997, the Bureau of
Justice Assistance (Bureau) published
proposed regulations in the Federal
Register for implementation of the
FLEDA Program. In addition to
publication, the proposed regulations
were sent to Federal law enforcement
agencies, and the families of Federal law
enforcement officers killed or

permanently and totally disabled in the
line of duty. Reviewers were invited to
comment over a thirty-day period,
which ended May 27, 1997.

Comments were received from one
individual, the United States Postal
Service, and the U.S. Department of
Education. The Postal Service expressed
the support of its Postal Inspection
Service for the proposed regulations,
and the FLEDA Program in general.

The U.S. Department of Education
recommended that the Section
32.38(a)(4) provision in the proposed
regulations for denial of FLEDA benefits
to dependents who are in default on
federally guaranteed student loans be
expanded to apply to persons in default
on any student loan made through Title
IV of the Higher Education Act of 1965.
The Bureau concurs with this
recommendation and has modified
Section 32.38(a)(4) accordingly. This
modification does not limit FLEDA
applicants’ ability to use financial
assistance being provided by the Bureau
to repay defaulted loans consistent with
an approved repayment plan.

The U.S. Department of Education
also pointed out that, with the exception
of Federal Pell Grants, assistance
received through the FLEDA Program
will be considered by the Secretary of
Education in determining a student’s
need for financial assistance through the
Title IV Student Financial Assistance
Program. This finding does not
necessitate a modification to Section
32.37(c) of the FLEDA regulations, but
is nonetheless important for FLEDA
applicants to be aware of. It is the
opinion of the U.S. Department of
Education and the Bureau that this
finding will not adversely affect an
individual’s financial ability to obtain
the benefits of higher education because
reductions in Title IV assistance are
anticipated to be offset by FLEDA
assistance.

The individual respondent asked
whether the age 27 limitation set forth
in the FLEDA statute and at 32.22 (c) of
the regulations pertains to the age of the
child at the time of his or her parent’s
death or disability, or rather to the
child’s age at the time of application for
FLEDA benefits. Section 32.22 (c) refers
to the child’s age at the time of
application for FLEDA assistance.
However, under the FLEDA statute and
regulations as written, a child over the
age of 27 could request retroactive
assistance for educational costs incurred
prior to his or her 27th birthday. In
addition, the current wording of the
regulations allows for exceptions,
consistent with the statute, for
extraordinary circumstances that
precluded the child from pursuing a
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program of higher education prior to age
27.

The individual’s second question was
whether FLEDA assistance could be
applied to graduate school if the child
was younger than 27 at the time of his
or her parent’s death, but over age 27
while attending graduate school. FLEDA
assistance can be used to defray the
costs of graduate school. However, as
indicated above, educational costs
incurred beyond the age of 27 are not
compensable under the FLEDA
Program, absent a finding of
extraordinary circumstances which
precluded the child from pursuing a
program of higher education prior to age
27.

The third question asked by the
respondent was whether FLEDA
assistance could be received
retroactively to reimburse a student for
loans that were paid off after the death
or disability of his or her parent.
Consistent with Section 32.35 of the
regulations, FLEDA assistance can be
used to reimburse a student for higher
education loans that were paid off
following the death or disability of his
or her parent. Consistent with Section
32.35 of the regulations, FLEDA
assistance can be used to reimburse a
student for higher education loans that
were paid off following the death or
disability of his or her parent if the
loans were for educational expenses
incurred following the death or
disability of the Federal law
enforcement officer.

Executive Order 12866

This regulation has been written and
reviewed in accordance with Executive
Order 12866, 8§ 1(b), Principles of
Regulation. The Office of Justice
Programs has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, § 3(f),
Regulatory Planning and Review, and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 12612

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

The Office of Justice Programs, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this regulation
will not have a significant economic
impact upon a substantial number of
small entities for the following reasons:
The FLEDA program will be
administered by the Office of Justice
Programs, and any funds distributed
under it shall be distributed to
individuals, not entities, and the
economic impact is limited to the Office
of Justice Program’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private section, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by § 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in cost or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

The collection of information
requirements contained in the proposed
regulation will be submitted to the
Office of Management and Budget for
review under the Paperwork Reduction
Act (44 U.S.C. 3504(h)).

List of Subjects in 28 CFR Part 32

Administrative practice and
procedure, Claims, Disability benefits,
Law enforcement officers.

For the reasons set out in the
preamble, title 28, part 32 of the Code
of Federal Regulations is amended as
follows:

PART 32—PUBLIC SAFETY OFFICER’S
DEATH AND DISABILITY BENEFITS

1. The authority citation for Part 32
continues to read as follows:

Authority: Part L of title | of the Omnibus
Crime Control and Safe Streets Act of 1968,
as amended (42 U.S.C. 3711 et seq.)

Subpart A—[Amended]

2. The heading “Subpart A—
Introduction” is revised to read
“*Subpart A—Death and Disability
Benefits™.

§32.1 [Amended]

3.In §32.1(a), in the first sentence,
the phrase “The purpose of this part” is
revised to read “The purpose of this
subpart” and in the parenthetical, the
phrase “part L” is revised to read
“subpart 1 of part L".

§32.2 [Amended]

4. In §32.2, the phrase “For purposes
of this subpart—"" is added as
introductory text before paragraph (a).

Subpart B—[Amended]

5. The heading ““Subpart B—Officers
Covered” is removed and an
undesignated center heading reading
“Officers Covered” is inserted in its
place.

Subpart C—[Amended]

6. The heading ““Subpart C—
Beneficiaries” is revised to read
“Beneficiaries” as an undesignated
center heading.

§32.10 [Amended]

7.In §32.10(a) introductory text, the
phrase *‘subpart B of this part and
§32.11 of subpart C of this part” is
revised to read “this subpart”.

Subpart D—[Amended]

8. The heading “‘Subpart D—Interim
and Reduced Death Payments” is
removed and an undesignated center
heading reading “Interim and Reduced
Death Payments” is added in its place.

§32.16 [Amended]

9. In 832.16(a), the phrase ‘““subpart
C” is revised to read ““8§832.10 through
32.15".

Subpart E—[Amended]

10. The heading *‘Subpart E—Filing
and Processing of Claims’ is removed
and an undesignated center heading
reading “‘Filing and Processing of
Claims” is added in its place.

Subpart F—[Amended]

11. The heading ““Subpart F—
Determination, Hearing, and Review” is
removed and an undesignated center
heading reading ‘‘Determination,
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Hearing, and Review” is added in its
place.

Subpart G—[Amended]

12. The heading *“*Subpart G—
National Programs for Families of Public
Safety Officers Who Have Died in the
Line of Duty” is removed and an
undesignated center heading reading
“National Programs for Families of
Public Safety Officers Who Have Died in
the Line of Duty” is added in its place.

13. Part 32 is amended by adding the
following new subpart B following
§32.25;

Subpart B—Federal Law Enforcement
Dependents Assistance

Sec.

32.31
32.32
32.33

Purpose.

Definitions.

Eligibility for assistance.
Application for assistance.
Retroactive benefits.

Action on applications for benefits.
Determination of benefits.

Denial of benefits.

Appeals.

Repayment.

Subpart B—Federal Law Enforcement
Dependents Assistance

§32.31 Purpose.

This subpart implements the Federal
Law Enforcement Dependents
Assistance Act of 1996, which
authorizes the payment of financial
assistance for the purpose of higher
education to the dependents of Federal
law enforcement officers who are found,
under the provisions of subpart A of this
part, to have died as a direct and
proximate result of a personal injury
sustained in the line of duty, or to have
been permanently and totally disabled
as the direct result of a catastrophic
injury sustained in the line of duty.

§32.32 Definitions.

For purposes of this subpart:

(a) The Act means the Federal Law
Enforcement Dependents Assistance Act
of 1996, Pub. L. 104-238, Oct. 3, 1996,
codified as Subpart 2 of Part L of title
I of the Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C.
3796d et seq.

(b)(1) Bureau means the Bureau of
Justice Assistance of the Office of Justice
Programs, which is authorized to
implement the provisions of this
subpart.

(2) PSOB means the Public Safety
Officers’ Benefits program administered
by the Bureau under subpart A of this

art.
P (3) FLEDA means the Federal Law
Enforcement Dependents Assistance
program administered by the Bureau
under this subpart.

(c) Federal law enforcement officer
means any law enforcement officer, as
defined in §32.2(m), employed in a
civilian capacity by an agency of the
United States Government, with respect
to whom PSOB benefits have been
approved under subpart A of this part
on account of the officer’s death or
disability in the line of duty.

(d) Child means any person who was
the biological, adopted, or posthumous
child, or the stepchild, of a Federal law
enforcement officer at the time of the
officer’s death or disabling injury with
respect to which PSOB benefits were
approved under subpart A of this part.
A step-child must meet the provisions
set forth in §32.15.

(e) Spouse means the husband or wife
of a deceased or permanently and totally
disabled officer at the time of the
officer’s death or disabling injury with
respect to which PSOB benefits were
approved under subpart A of this part,
and includes a spouse living apart from
the officer at that time for any reason.

(f) Dependent means the child or
spouse of any eligible Federal law
enforcement officer.

(9) Program of education means any
curriculum or any combination of unit
courses or subjects pursued at an
eligible educational institution, which
generally is accepted as necessary to
fulfill requirements for the attainment of
a predetermined and identified
educational, professional, or vocational
objective. It includes course work for
the attainment of more than one
objective if, in addition to the previous
requirements, all of the objectives
generally are recognized as reasonably
related to a single career field.

(h) Eligible educational institution
means a postsecondary institution
which—

(1) Is described in section 481 of the
Higher Education Act of 1965 (20 U.S.C.
1088), as in effect on October 3, 1996,
including—

(i) An institution of higher education
as defined in section 1201(a) of such Act
(20 U.S.C. 1141(a)),

(ii) A proprietary institution of higher
education,

(iii) A postsecondary vocational
institution, or

(iv) A foreign medical school; and

(2) Is eligible to participate in student
assistance programs under title 1V of
such Act (20 U.S.C. 1070 et seq.).

(i) Satisfactory progress means that
the dependent is maintaining
satisfactory progress in the program of
education, as determined under section
484(c) of the Higher Education Act of
1965, as amended (20 U.S.C. 1091(c)).

(j) Educational expenses means
tuition, room and board, books,

supplies, fees, and transportation
expenses that are consistent with the
educational, professional or vocational
objectives set forth by the applicant in
the application for assistance.

§32.33 Eligibility for assistance.

(a) Subject to the availability of
appropriations, and the provisions of
the Act and this subpart, the Bureau
shall provide financial assistance to a
dependent who attends a program of
education at an eligible educational
institution and is—

(1) The child of any Federal law
enforcement officer with respect to
whom PSOB benefits have been
approved under subpart A of this part;
or

(2) The spouse of such an officer at
the time of the officer’s death or on the
date of the officer’s totally and
permanently disabling injury.

(b) The educational assistance under
this subpart is intended for the sole
purpose of defraying the costs of
educational expenses and may only be
used to defray such costs. A certification
of educational use will be required.

(c) No child shall be eligible for
assistance under this subpart after the
child’s 27th birthday, absent a finding
by the Bureau of extraordinary
circumstances precluding the child from
pursuing a program of education,
including but not limited to the death of
a relative, personal injury or illness of
the student, military service, or
financial hardship.

(d) No dependent shall receive
assistance under this subpart for a
period in excess of forty-five months of
full-time education or training, or a
proportionate period of time for a part-
time program.

§32.34 Application for assistance.

(a) A person seeking assistance under
this subpart shall submit an application
to the Bureau in such form and
containing such information as the
Bureau may reasonably require. The
provisions of § 32.21 relating to
evidence shall apply to applications
under this subpart.

(b) An applicant for assistance under
this subpart must establish that the
Bureau previously has received and
approved a claim for PSOB benefits
under subpart A of this part with
respect to the death or disability of the
parent or spouse of the applicant.

(1) A spouse or child recognized as
the beneficiary of a PSOB claim under
subpart A of the part with respect to a
deceased officer will be recognized as a
spouse or child for purposes of this
subpart.
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(2) In the case of a disabled Federal
law enforcement officer approved for
PSOB benefits under subpart A of this
part, applicants for assistance under this
subpart must submit birth or marriage
certificates or other proof of relationship
consistent with §832.12 (spouse) and
32.13 (child), if such evidence had not
been submitted with respect to the
PSOB claim.

(c) The application shall describe the
program of education at an eligible
educational institution, and the
educational expenses for which
assistance is sought. A request for
assistance may be for prospective
assistance, for retroactive benefits
pursuant to § 32.35 (if applicable), or
both.

(d)(1) A request for prospective
assistance must be accompanied by a
certified copy of the official letter of
acceptance from the eligible educational
institution (on official letterhead) to the
dependent, accepting the applicant into
an educational program.

(2) The applicant also shall submit to
the Bureau, when it is available, the
schedule of classes in which the
applicant is enrolled, and which must
be consistent with the educational,
professional, or vocational objectives
stated in the application.

(e) An applicant may be represented
in any proceeding before the Bureau by
an attorney or other person authorized
to act on behalf of the applicant
pursuant to §832.19 and 32.22.

§32.35 Retroactive benefits.

(a) Each dependent of a Federal law
enforcement officer killed in the line of
duty on or after May 1, 1992, shall be
eligible for assistance, on the same basis
and subject to the limitations of this
subpart, for each month in which the
dependent had pursued a program of
education at an eligible educational
institution.

(b) To be eligible for retroactive
benefits, the applicant must submit a
certified copy of transcripts from the
educational institution covering the
relevant time period. Absent compelling
justification, no application will be
accepted more than five years from the
last date the applicant pursued such
program of education.

(c) Subject to applicable limitations,
retroactive benefits shall be in addition
to prospective assistance provided
under this subpart. A dependent eligible
for retroactive benefits may choose to
waive such assistance and apply only
for prospective assistance under the
provisions of this subpart.

§32.36 Action on applications for
assistance.

(a) After examining the application for
prospective or retroactive assistance
under the provisions and limitations of
this subpart, and any additional relevant
information, the Bureau shall notify the
dependent in writing of the approval or
disapproval of the application.

(b) If the application is denied, in
whole or part, the Bureau shall explain
the reasons for the denial. A copy of the
decision, together with information as to
the right to an appeal, shall be mailed
to the applicant’s last known address.

§32.37 Determination of benefits.

(2)(1) Financial assistance under this
subpart shall consist of direct payments
to an eligible dependent and shall be
computed on the basis set forth in 38
U.S.C. 3532.

(2) The dependent’s status as a full-
time, three-quarter-time, half-time, or
less-than-half-time student will be
determined in accordance with the
requirements of, and must be certified
by, the eligible educational institution.

(b) In applying the limitations under
this subpart with respect to prospective
assistance, the Bureau shall consider
any retroactive benefits provided to the
dependent pursuant to § 32.35.

(c) Benefits payable under this
subpart shall be in addition to any other
benefit that may be due from any other
source, except that, if the FLEDA
assistance in combination with other
benefits would exceed the total
approved costs for the applicant’s
program of education, the assistance
under this subpart will be reduced by
the amount of such excess.

§32.38 Denial of benefits.

(a) No benefit shall be paid under this
subpart if the Bureau determines that
the dependent is not eligible for, is no
longer eligible for, or is not entitled to
the assistance for which application is
made. Without limitation, this will
include circumstances in which—

(1) The benefits would exceed the
applicable durational limits;

(2) A dependent child has exceeded
the age limit for benefits;

(3) The dependent has failed to
maintain satisfactory progress in the
selected program of education as
defined in § 32.32(i);

(4) The dependent is in default on any
student loan obtained through Title IV
of the Higher Education Act of 1965,
unless the assistance under this subpart
is used for repayment of the defaulted
loans and the applicant provides
evidence of this fact to the Bureau in the
form of an approved repayment plan; or

(5) The dependent is subject to a
denial of federal benefits under 21
U.S.C. 862.

(b) The Bureau shall deny benefits
under this subpart if—

(1) The educational institution
attended by the dependent fails to meet
a requirement for eligibility described in
§32.32(h);

(2) The dependent’s enrollment in or
pursuit of the selected program of
education would fail to meet the criteria
established in §32.32(g); or

(3) The dependent already is qualified
by previous education or training for the
educational, professional or vocational
objective for which the program of
education is offered.

§32.39 Appeals.

An applicant may, within 30 days
after notification of denial, submit a
written appeal request to the Bureau.
Appeals will be handled consistent with
§ 32.24 and the appendix to this part,
except that such appeals shall not be
handled by oral hearing but will be
conducted through a record review by
an administrative hearing officer.
Provisions in § 32.24 and the appendix
to this part relating to oral hearings shall
not be applicable to appeals under this
subpart.

§32.40 Repayment.

In the event that the recipient of
financial assistance under this subpart
fails to maintain satisfactory progress, as
defined in §32.32(i), or otherwise
become ineligible for assistance (other
than as a result of age or the expiration
of the time limit for assistance), the
dependent is liable for repayment of
funds awarded for prospective
assistance. The Director of the Bureau
may waive all or part of such
repayment, based on a consideration of
the circumstances and the hardship that
would result from such repayment.

Dated: July 10, 1997.
Richard H. Ward,
Deputy Director, Bureau of Justice Assistance.
[FR Doc. 97-18584 Filed 7-14-97; 8:45 am]
BILLING CODE 4410-18-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.
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SUMMARY: The Pension Benefit Guaranty
Corporation’s Regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in August 1997.

EFFECTIVE DATE: August 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024 (202—-326-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: The
PBGC'’s Regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial
assumptions for valuing plan benefits of
terminating single-employer plans
covered by title IV of the Employee

Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the

annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during
August 1997.

For annuity benefits, the interest
assumptions will be 6.10 percent for the
first 25 years following the valuation
date and 5.00 percent thereafter. The
annuity interest assumptions represent a
decrease (from those in effect for July
1997) of 0.20 percent for the first 25
years following the valuation date and
are otherwise unchanged. For benefits to
be paid as lump sums, the interest
assumptions to be used by the PBGC
will be 4.75 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. The lump sum interest
assumptions represent a decrease (from
those in effect for July 1997) of 0.50
percent for the period during which a
benefit is in pay status and for the seven
years directly preceding that period;
they are otherwise unchanged.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of

benefits in plans with valuation dates
during August 1997, the PBGC finds
that good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a ““significant regulatory
action’ under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 46 is
added to Table Il, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 4044—Interest Rates Used to Value Annuities and Lump Sums

TABLE |.—ANNUITY VALUATIONS

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i, i, . .
in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in the
columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date.]

, and referred to generally as ) assumed to be

For valuation dates occurring in the month—

The values of i are:

e for t=

for t= A for t=

* *

AUGUSE 1997 ..o

1-25

.0500

>25 N/A N/A
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TABLE Il.—LUMP SUM VALUATIONS

[In using this table: (1) For benefits for which the participant or beneficiary is entitled to be in pay status on the valuation date, the immediate an-
nuity rate shall apply; (2) For benefits for which the deferral period is y years (where y is an integer and 0<y<n,), interest rate i, shall apply
from the valuation date for a period of y years, and thereafter the immediate annuity rate shall apply; (3) For benefits for which the deferral
period is y years (where y is an integer and ni<y<m+n), interest rate i, shall apply from the valuation date for a period of y—n; years, inter-
est rate /; shall apply for the following n, years, and thereafter the immediate annuity rate shall apply; (4) For benefits for which the deferral
period is y years (where y is an integer and y<ni+ny), interest rate iz shall apply from the valuation date for a period of y—n;—n, years, in-
terest rate i» shall apply for the following n» years, interest rate i1 shall apply for the following n; years, and thereafter the immediate annuity

rate shall apply.]

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h f2 s m 2
* * * * * * *
46 08-1-97 09-1-97 4.75 4.00 4.00 4.00 7 8

Issued in Washington, D.C., on this 10th
day of July 1997.

John Seal,

Acting Executive Director, Pension Benefit
Guaranty Corporation.

[FR Doc. 97-18576 Filed 7-14-97; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS ARLEIGH BURKE
(DDG 51) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with
certain provisions of the 72 COLREGS
without interfering with its special

functions as a naval ship. The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.

EFFECTIVE DATE: June 23, 1997.

FOR FURTHER INFORMATION CONTACT:
Captain R.R. Pixa, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS
ARLEIGH BURKE (DDG 51) is a vessel
of the Navy which, due to its special
construction and purpose, cannot
comply fully with the following specific
provision of 72 COLREGS without
interfering with its special function as a
naval ship: Annex I, paragraph 3(a),
pertaining to the location of the forward
masthead light in the forward quarter of
the ship, the placement of the after
masthead light, and the horizontal
distance between the forward and after
masthead lights. The Deputy Assistant
Judge Advocate General (Admiralty) has

TABLE FIVE

also certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706
Marine safety, Navigation (water),
Vessels.

Accordingly, 32 CFR Part 706 is
amended as follows:

PART 706—[AMENDED]

1. The authority citation for 32 CFR
part 706 continues to read as follows:

Authority: 33 U.S.C. 1605.

2. Table Five of § 706.2 is amended by
revising the entry for the USS ARLEIGH
BURKE to read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *

Masthead lights

Forward mast-

After masthead

not over all other  head light not in Iisghr}t ’Igslznthte;]na%fftz Phegﬁggﬁgf
Vessel No. lights and ob-  forward quarter of ~ S{P® EHIH &8 HOIZLNE
structions. Annex ship. Annex I, head light. Ann pt ined
1, sec. 2(f) sec. 3(a) ead lignt. ex aine
’ I, sec. 3(a)
* * * * * * *
USS ARLEIGH BURKE .......coiiiiiiiiiiiieeeeeiieecee e DDG 51 X X X 19.0
* * * * * * *
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Dated: June 23, 1997.
Approved:
R.R. Pixa,
Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Admiralty).
[FR Doc. 97-18505 Filed 7-14-97; 8:45 am]

BILLING CODE 3810-FF-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 63
[AD-FRL-5858-1]
RIN 2060-AD-56; and RIN 2060-AE-37

OMB Approval Number Under the
Paperwork Reduction Act; National
Emission Standards for Hazardous Air
Pollutant Emissions: Group | Polymers
and Resins; National Emission
Standards for Hazardous Air Pollutant
Emissions: Group IV Polymers and
Resins

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correcting
amendments.

SUMMARY: This action corrects errors
and clarifies regulatory text in the
“National Emission Standards for
Hazardous Air Pollutants: Group |
Polymers and Resins,” (40 CFR part 63,
subpart U) which was issued as a final
rule on September 5, 1996, and in the
“National Emission Standards for
Hazardous Air Pollutants: Group 1V
Polymers and Resins,” (40 CFR part 63,
subpart JJJ) which was issued as a final
rule on September 12, 1996.

In addition, in compliance with the
Paperwork Reduction Act (PRA), this
document announces that the
Information Collection Requirements
(ICR) contained in the “National
Emission Standards for Hazardous Air
Pollutants: Group | Polymers and
Resins,” final rule (61 FR 46906), which
were not previously approved under the
Office of Management and Budget
(OMB), have been approved by OMB
under control number 2060-0356. The
ICRs in the affected sections of the
regulation are effective July 15, 1997.
This action also amends the OMB
approval table to list the OMB control
number issued under the PRA for the
affected sections.

DATES: The correcting amendments are
effective July 15, 1997.

The information collection
requirements contained in the final rule
published on September 5, 1996 (61 FR
46906) are effective July 15, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Rosensteel, Organic Chemicals

Group, Emission Standards Division
(MD-13), U. S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-5608.
SUPPLEMENTARY INFORMATION: On
September 5, 1996 (61 FR 46906), the
Environmental Protection Agency (EPA)
promulgated National Emission
Standards for Hazardous Air Pollutants
(NESHAP) for Group | Polymers and
Resins. On September 12, 1996 (61 FR
48208), the EPA promulgated NESHAP
for Group IV Polymers and Resins.
These regulations were promulgated as
subpart U and subpart JJJ of 40 CFR part
63. This document contains corrections
and clarifications related to a cross-
referencing error and oversight in the
promulgated regulations.

In addition, this action amends the
table of currently approved ICR control
numbers issued by OMB. Today’s
amendment updates the table to list
those information requirements
promulgated under the National
Emission Standards for Hazardous Air
Pollutants: Group | Polymers and
Resins, which appeared in the Federal
Register on September 5, 1996 (61 FR
46906). The affected regulations are
codified at 40 CFR part 63, subpart U.
The EPA will continue to present OMB
control numbers in a consolidated table
format to be codified in 40 CFR part 9
of the Agency’s regulations, and in each
CFR volume containing EPA
regulations. The table lists the section
numbers with reporting and
recordkeeping requirements, and the
current OMB control numbers. This
listing of the OMB control numbers and
their subsequent codification in the CFR
satisfies the requirements of the
Paperwork Reduction Act and OMB’s
implementing regulations at 5 CFR part
1320.

This ICR was previously subject to
public notice and comment prior to
OMB approval, and today’s amendment
simply adds this ICR to the list of
currently approved ICR control
numbers. As a result, the EPA finds that
there is ““good cause” under section
553(b)(B) of the Administrative
Procedure Act to amend this table
without prior notice and comment.

I. Description of Clarifying Changes

Both the National Emission Standards
for Hazardous Air Pollutants: Group |
Polymers and Resins (40 CFR part 63,
subpart U) and the National Emission
Standards for Hazardous Air Pollutants:
Group IV Polymers and Resins (40 CFR
part 63, subpart JJJ) require that affected
sources follow the equipment leak
provisions found in the Hazardous
Organics NESHAP, or HON (40 CFR part

63, subpart H). As promulgated on
September 5, 1996 and September 12,
1996, respectively, neither subpart U (61
FR 46906) nor subpart J)J (61 FR 48208)
is clear about what the requirements are
for equipment leaks at affected sources
that are subject to the requirements of
8§63.163 and 63.168 of subpart H (for
pumps in light liquid service, valves in
gas/vapor service and valves in light
liquid service), as required under
§63.502 of subpart U and §63.1331 of
subpart JJJ.

Specifically, §63.163 (a) and (b) of
subpart H provide different “phases” (I,
I1, and I11) of implementation of the
requirements for pumps in light liquid
service. Leak definitions become
increasingly stringent over the course of
the three phases. Similarly, §63.168 (a)
and (b) of subpart H have phased
implementation of leak definitions for
valves in gas/vapor or light liquid
service. The EPA intended that the
phased implementation of the leak
definitions in 40 CFR part 63, subpart H
apply to affected sources under both
subparts U and JJJ. However, due to the
structure of paragraphs §63.163(a)(1)
and §63.168(a)(1), it is not clear that the
three phases of implementation of these
requirements also apply to subpart U
and subpart JJJ affected sources. Because
of this potential confusion, the EPA has
found it necessary to amend 8§ 63.502
and 863.1331 to clarify that subparts U
and JJJ are subject to §63.163(a)(1)(i)
and §863.168(a)(1)(i). For this reason, an
explanatory paragraph was added to
both 8863.502 and 63.1331, describing
how subpart U and JJJ affected sources
should interpret § 63.163(a)(1)(i) and
§63.168(a)(1)(i), for the purposes of this
subpart. A similar edit was necessary
regarding § 63.174(c)(2)(iii), and this
change is also included in the new
explanatory paragraph.

Today’s final rule also amends
§63.485(0) of subpart U, to clarify the
EPA’s intention at promulgation to
exempt halogenated front-end process
vents from the requirement to control
hydrogen halides and halogens from the
outlet of combustion devices at existing
affected sources that produce butyl
rubber, halobutyl rubber, or ethylene-
propylene rubber. As promulgated, the
rule exempts these halogenated vents
from §63.113(c) of subpart (G), which
contains the requirement that the outlet
of combustion devices that are
controlling Group 1 halogenated vent
streams be routed to a scrubber or other
control device. However,
863.113(a)(1)(ii) of subpart G prohibits
the control of halogenated vent streams
with a flare. Since § 63.485(0) did not
address §63.113(a)(1)(ii) of subpart G,
there could be confusion as to whether
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a flare could be used to control
halogenated Group 1 vent streams at
affected sources producing one of the
three types of rubber listed above.
Therefore, this amendment simply adds
an additional reference within
§63.485(0), to clarify that front-end
continuous process vents at affected
sources producing butyl rubber,
halobutyl rubber, or ethylene-propylene
rubber are exempt from the
requirements of § 63.113(a)(1)(ii) of
subpart G.

The intent of §§ 63.502 and 63.1331 to
incorporate all but a few specified
portions of subpart H has not changed
since promulgation; these edits are
merely for the sake of clarification. The
amendment to §63.485(0) is also merely
a clarification, and the intent of that
paragraph has not changed since
promulgation. As a result, the EPA finds
that it is unnecessary to provide prior
notice and opportunity to comment on
these clarifying amendments.

1. Administrative Requirements

A. Paperwork Reduction Act

For the both the Group | and Group
IV Polymers and Resins NESHAP, the
information collection requirements
were submitted to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act. At
promulgation, OMB had already
approved the information collection
requirements for the Group IV Polymers
and Resins NESHAP and assigned those
standards the OMB control number
2060-0351. An Agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers for the EPA’s
regulations are listed in 40 CFR part 9
and 48 CFR Chapter 15. The EPA has
amended 40 CFR part 9, Section 9.1, to
indicate the information collection
requirements contained in the Group IV
Polymers and Resins NESHAP.

An Information Collection Request
(ICR) document for the Group |
Polymers and Resins | NESHAP was
prepared by the EPA (ICR No. 1746.01)
but, at promulgation, that ICR had not
yet been approved by OMB. However,
since promulgation the OBM has
approved the ICR, and today’s action
amends the table of currently approved
ICR control numbers issued by OMB
and updates the table to accurately
display those information requirements
not previously approved. The
information collection requirements that
are made effective by this notice under
OMB control number 2060-0356 were
contained in Information Collection

Request number 1746.01. A copy may
be obtained from Sandy Farmer, OPPE
Regulatory Information Division (2137),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460, or by calling (202) 260-2740.

The amendments to the NESHAP
contained in this final rule should have
no impact on the information collection
burden estimates made previously.
Therefore, the ICRs have not been
revised.

B. Executive Order 12866 Review

Under Executive Order (E.O.) 12866,
the EPA must determine whether the
regulatory action is “‘significant”” and
therefore, subject to OMB review and
the requirements of the Executive Order.
The Order defines ““significant”
regulatory action as one that is likely to
lead to a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety in
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

These amendments to those NESHAP
clarify the applicability of the
equipment leak provisions in those
rules. These amendments do not add
any additional control requirements.
Therefore, this final rule and correcting
amendments were classified ‘““non-
significant” under Executive Order
12866 and were not required to be
reviewed by OMB.

C. Regulatory Flexibility

The EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. The EPA has also
determined that this rule will not have
a significant economic impact on a
substantial number of small entities. See
the September 5, 1996 Federal Register
(61 FR 46906) and the September 12,
1996 Federal Register (61 FR 48208) for
the basis for this determination.

D. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), the EPA

must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, the EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that this
final rule does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector, nor
does it significantly or uniquely impact
small governments, because this action
contains no requirements that apply to
such governments or impose obligations
upon them. Therefore, the requirements
of the Unfunded Mandates Act do not
apply to this action.

E. Submission to Congress and the
General Accounting Office

Under the Small Business Regulatory
Enforcement Fairness Act of 1996, the
EPA submitted a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of this final
rule in the Federal Register. This is not
a ““‘major rule” as defined by the Small
Business Regulatory Enforcement
Fairness Act.

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 63

Environmental protection, Reporting
and recordkeeping requirements.
Dated: July 8, 1997.
Mary D. Nichols,

Assistant Administrator for Air and
Radiation.

For the reasons set out in the
preamble, parts 9 and 63 of title 40,
chapter | of the Code of Federal
Regulations are amended as follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:
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Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701, 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g-3, 300g—4, 300g-5, 30096, 300j—1,
300j-2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2. Section 9.1 is amended by adding
in numerical order the new entries to
the table under the indicated heading to
read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

. OMB con-
40 CFR citation trol no.
* * * * *

National Emission Standards for Hazardous
Air Pollutants for Source Categories 3

* * * * *

63.480-63.506 ........cooeeriiiennnnn. 2060-0356

* * * * *

3The ICRs referenced in this section of the
table encompass the applicable general provi-
sions contained in 40 CFR part 63, subpart A,
which are not independent information collec-
tion requirements.

* * * * *

PART 63—[AMENDED]

3. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart U—[Amended]

4. Section 63.485 is amended by
revising paragraph (o) introductory text
to read as follows:

§63.485 Continuous front-end process
vent provisions.
* * * * *

(o) Group 1 halogenated continuous
front-end process vents at affected
existing sources producing butyl rubber,
halobutyl rubber, or ethylene propylene
rubber are exempt from the
requirements to control hydrogen
halides and halogens from the outlet of
combustion devices contained in
§63.113(c) of subpart G and are exempt
from the prohibition against flaring
halogenated vent streams, which is
contained in §63.113(a)(1)(ii) of subpart
G, if the conditions in paragraphs (0)(1)
and (0)(2) of this section are met.
Affected new sources are not exempt
from these provisions.

* * * * *

5. Section 63.502 is amended by
revising paragraph (a) and by adding
paragraph (j) to read as follows:

§63.502 Equipment leak provisions.

(a) The owner or operator of each
affected source shall comply with the
requirements of subpart H of this part
for all equipment in organic HAP
service, with the exceptions noted in

paragraphs (b) through (j) of this section.

* * * * *

(i) The owner or operator of each
affected source shall substitute the
phrase “‘the provisions of subparts F, I,
or U of this part” for both the phrases
““the provisions of subparts F or | of this
part” and the phrase ‘““the provisions of
subpart F or | of this part” throughout
88 63.163 and 63.168, for the purposes
of this subpart. In addition, the owner
or operator of each affected source shall
substitute the phrase “subparts F, I, and
U” for the phrase “‘subparts F and I’ in
§63.174(c)(2)(iii), for the purposes of
this subpart.

Subpart JJJ—[Amended]

6. Section 63.1331 is amended by
revising paragraph (a) introductory text
and adding paragraph (a)(10) to read as
follows:

§63.1331 Equipment leak provisions.

(a) Except as provided in paragraphs
(b) and (c) of this section, the owner or
operator of each affected source shall
comply with the requirements of
subpart H of this part, with the
differences noted in paragraphs (a)(1)
through (a)(10) of this section.

* * * * *

(10) The owner or operator of each
affected source shall substitute the
phrase “‘the provisions of subparts F, I,
or JJJ of this part” for both the phrases
“the provisions of subparts F or | of this
part” and the phrase ‘““the provisions of
subpart F or | of this part” throughout
8863.163 and 63.168, for the purposes
of this subpart. In addition, the owner
or operator of each affected source shall
substitute the phrase ““subparts F, I, and
JJJ” for the phrase “‘subparts F and I’ in
§63.174(c)(2)(iii), for the purposes of
this subpart.

* * * * *

[FR Doc. 97-18566 Filed 7-14-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DE030-1008a; FRL-5856-1]
Approval and Promulgation of Air

Quality Implementation Plans;
Delaware—General Conformity Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. This
revision consists of Delaware’s
regulation for General Conformity
which sets forth policy, criteria, and
procedures for demonstrating and
assuring conformity of non-
transportation related federal projects to
all applicable implementation plans.
The intended effect of this action is to
approve Delaware’s General Conformity
regulation as a SIP revision.

DATES: This action is effective
September 15, 1997 unless notice is
received on or before Septmeber 14,
1997 that adverse or critical comments
will be submitted. If the effective date

is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, Environmental
Protection Agency, 401 M Street, S.\W.,
Washington, D.C. 20460; Delaware
Department of Natural Resources &
Environmental Control, 89 Kings
Highway, P.O. Box 1401, Dover,
Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 566-2182, at the EPA
Region Il office or via e-mail at
quinto.rose@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the above Region Il address.
SUPPLEMENTARY INFORMATION: On
October 2, 1996, the Delaware
Department of Natural Resources &
Environmental Control (DNREC)
submitted a formal revision to its State
Implementation Plan (SIP) to EPA for
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the purpose of meeting the requirements
of 40 CFR 51.851, State Implementation
Plans, found under 40 CFR part 51,
subpart W, Determining Conformity of
General Federal Actions to State and
Federal Implementation Plans. Part 51,
subpart W is commonly referred to as
the federal General Conformity Rule.
The DNREC SIP revision which is the
subject of this approval action consists
of Delaware Regulation 35—Conformity
of General Federal Actions to the State
Implementation Plans (General
Conformity). This action to approve
Delaware’s General Conformity
regulation as a SIP revision is being
taken under section 110 of the Clean Air
Act (CAA).

The revision to Regulation 26—Motor
Vehicle Emission Inspection Program,
that was also submitted by DNREC on
October 2, 1996 is the subject of a
separate rulemaking document.

Summary of the SIP Revision

Delaware Regulation 35, Conformity
of General Federal Actions to the State
Implementation Plans (General
Conformity), establishes standards and
procedures to follow when evaluating
the conformity of non-transportation
related federal projects to all applicable
implementation plans developed
pursuant to section 110 and Part D of
the CAA.

At 40 CFR part 51, subpart W, EPA
promulgated the federal rule for General
Conformity to implement section 176(c)
of the CAA. This federal rule sets forth
policy, criteria, and procedures for
demonstrating and assuring the
conformity of federal actions to all
applicable implementation plans
developed pursuant to section 110 and
part D of the CAA. The rule generally

applies to federal actions except:

(1) Those required under the
transportation conformity rule (40 CFR
part 93, subpart A);

(2) Actions with associated emissions
below specified de minimis levels; and
(3) Certain other actions which are

exempt or presumed to conform to
applicable air quality implementation
plans.

At 40 CFR 51.851, State
Implementation Plans, EPA
promulgated the requirements that must
be adopted by a state and submitted as
a SIP revision to implement the General
Conformity provisions. The provisions
adopted by Delaware for General
Conformity are those contained in and
required by the federal rule. EPA has
reviewed Delaware Regulation 35, for
General Conformity, and has
determined that it satisfies the
requirements of 40 CFR 51.851. A
Technical Support Document (TSD) has
been prepared which details the EPA’s

evaluation of Delaware Regulation 35.
Interested parties may obtain a copy of
the TSD by contacting the EPA Regional
Office listed in the ADDRESSES section of
this document.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
and critical comments be filed. This
action will be effective September 14,
1997, unless, by August 14, 1997,
adverse or critical comments are
received. If EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on September 15, 1997.

Final Action

EPA is approving Delaware
Regulation 35, for General Conformity,
submitted by the State of Delaware on
October 2, 1996 as a revision to the
Delaware SIP.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this action from
review under Executive Order 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities

with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the federal SIP approval does not
impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the federal-state relationship
under the CAA, preparation of a
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
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Office prior to the publication of the
rule of today’s Federal Register. This
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action to approve a revision to the
Delaware SIP for General Conformity
must be filed in the United States Court
of Appeals for the appropriate circuit by
September 15, 1997. Filing a petition for
reconsideration by the Administrator of
this rule does not affect the finality of
this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such a rule
or action.

This action pertaining to the approval
of Delaware Regulation 35 for General
Conformity Rule may not be challenged
later in the proceedings to enforce its
requirements. (See section (b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations.

Dated: June 30, 1997.
Thomas Voltaggio,
Acting Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart I—Delaware

2. Section 52.420 is amended by
adding paragraphs (c)(58) to read as
follows:

§52.420 Identification of plan.
* * * * *
(C) * * *

(58) Revisions to the Delaware State
Implementation Plan on October 2, 1996
by the Delaware Department of Natural
Resources & Environmental Control:

(i) Incorporation by reference.

(A) A letter of October 2, 1996 from
the Delaware Department of Natural
Resources & Environmental Control
transmitting the General Conformity
Rule.

(B) Delaware Regulation 35—
Conformity of General Federal Actions
to the State Implementation Plans
(General Conformity), effective August
14, 1996.

(i) Additional Material from the
Delaware’s October 2, 1996 submittal
pertaining to Regulation 35.

[FR Doc. 97-18569 Filed 7-14-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MN43-02-7268; FRL-5855-8]
Approval and Promulgation of

Implementation Plan; Minnesota;
Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule correction.

SUMMARY: This document contains
corrections to a final rule preamble
which was published Wednesday, April
23,1997 (62 FR 19674). The final rule
approved the general conformity
regulation which was incorporated by
reference into the Minnesota State
Implementation Plan (SIP).

EFFECTIVE DATE: This action is effective
July 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Michael G. Leslie, Regulation
Development Section (AR-18)), Air
Programs Branch, Air and Radiation
Division, United States Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, Telephone Number (312) 353—
6680.

SUPPLEMENTARY INFORMATION:
l. Background

On April 23, 1997 (62 FR 19674), the
EPA approved a revision to the
Minnesota SIP containing the general
conformity regulation that contains
criteria and procedures for assessing
conformity of Federal actions to
applicable SIPs. However, in the EPA
final rulemaking, EPA inadvertently
stated that Benton, Sherburne, and
Stearns Counties are designated Carbon
Monoxide (CO) maintenance areas,
when in fact only a portion of each of
these counties, namely the city of St.
Cloud, are CO maintenance areas. The
EPA apologizes for any inconvenience
this action may have caused interested
parties.

I1. Miscellaneous

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is, therefore not subject to review by the
Office of Management and Budget. In

addition, this action does not impose
any enforceable duty or contains any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or requires prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

B. Regulatory Flexibility Act

Because this action is not subject to
notice and comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

C. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, General conformity,
Hydrocarbons, Intergovernmental
relations, Sulfur dioxide, Ozone,
Volatile organic compounds.
Authority: 42 U.S.C. 7401-7671q.
Dated: June 23, 1997.
David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 97-18568 Filed 7-14-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MS21-1-9718a; MS22-1-9719a: FRL-5857—
5]

Clean Air Act Approval and
Promulgation of Revisions to the
Mississippi State Implementation Plan
(SIP)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Mississippi State implementation
plan (SIP) submitted on September 30,
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1996, by the State of Mississippi
through the Department of
Environmental Quality (MDEQ). These
SIP revisions incorporate changes to
Regulation APC-S-1, ““Air Emission
Regulations for the Prevention,
Abatement, and Control of Air
Contaminants,” and Regulation APC-S—
5, “Regulations for the Prevention of
Significant Deterioration of Air
Quality.” The proposed revisions to
APC-S-1 incorporate amendments to
state open burning restrictions and
prohibitions to ensure consistency with
federal solid waste disposal regulations
as specified in 40 CFR Part 257. The
proposed revisions to APC-S-5
incorporate revisions to the state
prevention of significant deterioration of
air quality regulations to update the
adoption by reference in APC-S-5 of
the amendments and revisions to the
federal regulations promulgated in 40
CFR 52.21 and 51.166 of August 22,
1996.

DATES: This action will be effective
September 15, 1997 unless adverse or
critical comments are received by
August 14, 1997. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments should
be addressed to: Scott M. Martin,
Regulatory Planning Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, Region 4,
Environmental Protection Agency, 61
Forsyth Street, Atlanta, Georgia 30303—
3104.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations.
Interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, Atlanta, Georgia 30303—
3104.

Mississippi Department of
Environmental Quality, Bureau of
Pollution Control, Air Quality Division,
P.O. Box 10385, Jackson, Mississippi
39289-0385.

FOR FURTHER INFORMATION CONTACT: Mr.
Scott M. Martin, Regulatory Planning
Section, Air Planning Branch, Air
Pesticides and Toxics Management
Division, Region 4, Environmental
Protection Agency, 61 Forsyth Street,

Atlanta, Georgia 30303. The telephone
number is (404) 562-9036.
SUPPLEMENTARY INFORMATION: On
September 30, 1996, MDEQ submitted
revisions to the Mississippi SIP
incorporating changes to Regulation
APC-S-1, “Air Emission Regulations for
the Prevention, Abatement, and Control
of Air Contaminants,” and to Regulation
APC-S-5, “Regulations for the
Prevention of Significant Deterioration
of Air Quality.” Public hearings for
these revisions were held on August 20,
1996, and became state effective
September 21, 1996. The major
revisions are described below:

APC-S-1 *“Air Emission Regulations
for the Prevention, Abatement, and
Control of Air Contaminants”

1. Section 3, Specific Criteria for
Sources of Particulate Matter, paragraph
7 is being amended to include
provisions allowing permitted open
burning at hazardous waste disposal
facilities and reads as follows:

7. Open Burning. The open burning of
residential, commercial, institutional, or
industrial solid waste, is prohibited.
This prohibition does not apply to
infrequent burning of agricultural
wastes in the field, silvicultural wastes
for forest management purposes, land-
clearing debris, debris from emergency
clean-up operations, and ordinance; and
permitted open burning at hazardous
waste disposal facilities subject to
regulation under Subtitle C of the
Federal Resource Conservation Act
(RCRA).

2. Paragraph 7(c) is being added and
reads as follows:

(C) Permitted open burning at a
hazardous waste disposal facility
subject to regulation under Subtitle C of
RCRA is considered a stationary source
of air pollution subject to Mississippi air
emission permitting regulations.

These revisions were incorporated to
ensure consistency with Federal solid
waste disposal regulations as specified
in 40 CFR Part 257.

APC-S-5 “‘Regulations for the
Prevention of Significant Deterioration
of Air Quality”

This plan revision incorporates
revisions to the State PSD of air quality
regulations to update the adoption by
reference in APC-S-5 of the
amendments and revisions to the
Federal regulations promulgated in 40
CFR 52.21 and 51.166 as of August 22,
1996. This plan provides for
incorporation of revisions to the
Guideline on Air Quality Models
(including Appendix C) as promulgated
by EPA. This plan revision also
provides for inclusion of amendments

and revisions to definitions and any
other section of the above referenced
Federal regulations as promulgated by
EPA as of August 22, 1996.

Final Action

The EPA proposes approval of the
revisions to the Mississippi SIP because
they are consistent with Clean Air Act
and Agency requirements.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective September 15,
1997 unless, by August 14, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective September 15, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

I. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by July 10, 1995
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
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a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,

427 U.S.C. 246, 255-66 (1976); 42 U.S.C.

7410(a)(2).
C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,

EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 15,

EPA APPROVED MISSISSIPPI REGULATIONS

1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: June 11, 1997.

A. Stanley Meiburg,
Acting Regional Administrator.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42.U.S.C. 7401-7671q.

Subpart Z—Mississippi

2. In §52.1270(c) the table is amended
by revising ‘“Section 3" under the entry
APC-S-1 and entry APC-S-5 to read as
follows:

§52.1270 Identification of plan.
* * * * *

e . . State effec-
State citation Title/subject tive date EPA approval date Comments
APC-S-1—Air Emission Regulations for the Prevention, Abatement, and Control of Air Contaminants
* * * * * * *
Section 3 ...... Specific Criteria for Sources of Particulate Mat- 09/21/96 July 15,
ter. 1997.
* * * * * * *
APC-S-5—Regulations for the Prevention of Significant Deterioration of Air Quality
Al s e 09/21/96 July 15,

1997.
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* * * * *

[FR Doc. 97-18571 Filed 7-14-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7225]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) (FIRMs) in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Executive Associate Director reconsider
the changes. The modified elevations
may be changed during the 90-day
period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.

SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood
Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of § 65.4 are amended as
follows:

Dates and narrr:e of Chief ) " . Hective d . c
: newspaper where ief executive officer o Effective date o ommu-
State and county Location noticpe \?vas pub- community modification nity No.
lished
Alabama: Calhoun ... | City of Jacksonville | May 14, 1997, May | The Honorable George Douthit, Mayor of | May 8, 1997 ......... 010022B
21, 1997, Jack- the City of Jacksonville, 320 Church
sonville News. Avenue, S.E., Jacksonville, Alabama
36265.
Connecticut:
Fairfield ............ Town of Darien ....... May 15, 1997, May | Mr. Henry Sanders, First Selectman, | May 5, 1997 ......... 090005D
22, 1997, Darien Darien Board of Selectmen, Darien
News Review. Town Hall, 2 Renshaw Road, Darien,
Connecticut 06820.
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Dates and name of

. newspaper where Chief executive officer of Effective date of Commu-
State and county Location notic% \r/)vas pub- community modification nity No.
lished
New Haven ...... City of New Haven Apr. 8, 1997, Apr. The Honorable John DeStefano, Jr., | June 30, 1997 ...... 090084C
15, 1997, New Mayor of the City of New Haven, 200
Haven Register. Orange Street, New Haven, Connecti-
cut 06510.
Florida: Charlotte ..... Unincorporated May 5, 1997, May Mr. Matthew D. DeBoer, Chairman, | Apr. 21, 1997 ....... 120061E
areas. 12, 1997, Sara- Charlotte County Board of Commis-
sota Herald-Char- sioners, 18500 Murdock Circle, Room
lotte AM Edition. 536, Port Charlotte, Florida 33948-
1094.
Georgia: DeKalb ...... Unincorporated Mar. 20, 1997, Mar. | Ms. Liane Levetan, DeKalb County Chief | June 25, 1997 ...... 130065F
areas. 27, 1997, Deca- Executive Officer, 1300 Commerce
tur-DeKalb News/ Drive, Decatur, Georgia 30030.
Era.
lllinois:
CoOK oo, City of Des Plaines | May 21, 1997, May | The Honorable Ted Sherwood, Mayor of | May 14, 1997 ....... 170081C
28, 1997 Journal the City of Des Plaines, 1420 Miner
and Topics News- Street, Des Plaines, lllinois 60016.
paper.
CooK oo Unincorporated Apr. 1, 1997, Apr. 8, | Mr. John H. Stroger, President of the | Mar. 20, 1997 ...... 170054B
areas. 1997, Chicago Cook County Board of Commissioners,
Sun-Times. 118 North Clark Street, Room 537,
Chicago, lllinois 60602.
Cook & DuPage | Village of Elk Grove | May 15, 1997, May | Mr. Dennis Gallitano, Elk Grove Village | Aug. 20, 1997 ...... 170088C
Village. 22, 1997, Daily President, 901 Wellington Avenue, Elk
Herald. Grove, lllinois 60007.
DuPage ............ Village of Winfield ... | May 7, 1997, May Mr. Bryon Vana, Village of Winfield Man- | Apr. 29, 1997 ....... 170223B
14, 1997, Winfield ager, 27 W. 465 Jewell Road, Win-
Estates. field, llinois 60190.
Indiana:
Allen ... Unincorporated Apr. 11, 1997, Apr. | Mr. Edwin Rousseau, President of the | Apr. 4, 1997 ......... 180302D
areas. 18, 1997, Journal Allen County Board of Commissioners,
Gazette. 1 East Main Street, Room 200, Fort
Wayne, Indiana 46802.
Hendricks ......... Unincorporated May 12, 1997, May | Mr. John D. Clampitt, President of the | Aug. 17, 1997 ...... 180415B
areas. 19, 1997, Hen- Hendricks, County Board of Commis-
dricks County sioners P.O. Box 188, Danville, Indi-
Flyer. ana 46122.
New Hampshire: Town of Amherst .... | Mar. 20, 1997, Mar. | Mr. Robert Jackson, Chairman of the Se- | June 25, 1997 ...... 330081B
Hillsborough. 27,1997, The lectmen of the Town of Amherst, P.O.
Telegraph. Box 960, Amherst, New Hampshire
03031.
New York: Monroe .. | Town of Greece ...... May 8, 1997, May Mr. Roger W. Boily, Supervisor for the | Aug. 13, 1997 ...... 360417E
15, 1997, Greece Town of Greece, 2505 West Ridge
Post. Road, Rochester, New York 14626.
Ohio:
Fairfield and City of Columbus .... | Mar. 28, 1997, Apr. | The Honorable Gregory S. Lashutka, | July 3, 1997 ......... 390170G
Franklin. 4, 1997, The Co- Mayor of the City of Columbus, 90
lumbus Dispatch. West Broad Street, Columbus, Ohio
43215.
Fairfield and City of Columbus .... | May 23, 1997, May | The Honorable Gregory S. Lashutka, | Aug. 28, 1997 ...... 390170G
Franklin. 30, 1997, The Co- Mayor of the City of Columbus, 90
lumbus Dispatch. West Broad Street, Columbus, Ohio
43215.
Pennsylvania: Mont- | Township of Chel- Apr. 16, 1997, Apr. Mr. David G. Kraynik, Township of Chel- | July 22, 1997 ....... 420696E
gomery. tenham. 23, 1997, Times tenham Manager, 8230 OIld York
Chronicle. Road, Elkins Park, Pennsylvania
19027.
Tennessee:
Shelby .............. Unincorporated Mar. 3, 1997, Mar. Mr. Jim Kelly, Shelby County Chief Ad- | Feb. 26, 1997 ...... 470214E
areas. 10, 1997, The ministrative Officer, 160 North Main
Daily News. Street, Memphis, Tennessee 38103.
Shelby .............. Unincorporated May 13, 1997, May | The Honorable James Rout, Mayor of | May 7, 1997 ......... 470214E
areas. 20, 1997, Shelby County, 160 North Main Street,
Commerical Ap- Suite 850, Memphis, Tennessee
peal. 38103.
Virginia:
Culpeper ........... Unincorporated Mar. 11, 1997, Mar. | Mr. Steven Miner, Culpeper County Ad- | Sept. 3, 1997 ....... 510041B

areas.

18, 1997,
Culpeper Star-Ex-
ponent.

ministrator, 135 West Cameron Street,
Culpeper, Virginia 22701.
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Dates and name of
. newspaper where Chief executive officer of Effective date of Commu-
State and county Location notice was pub- community modification nity No.
lished
Orange ............. Unincorporated Mar. 13, 1997, Mar. | Ms. Brenda Bailey, Orange County Ad- | Sept. 3, 1997 ....... 510203B
areas. 20, 1997, Orange ministrator, P.O. Box 111, Orange, Vir-
County Review. ginia 22960.
Wisconsin: Richland | City of Richland Apr. 3, 1997, Apr. The Honorable Thomas McCarthy, | Mar. 25, 1997 ...... 555576B
Center. 10, 1997, The Mayor of the City of Richland Center,
Richland Ob- P.O. Box 230, Richland Center, Wis-
server. consin 53581.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™.)

Dated: June 19, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-18538 Filed 7-14-97; 8:45 am]
BILLING CODE 6718-03-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) makes final

determinations listed below of base
flood elevations and modified base
flood elevations for each community
listed. The proposed base flood
elevations and proposed modified base
flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
final or modified base flood elevations
are required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
: : ground.
Source of flooding and location * Elevation
in feet
(NGVD)
INDIANA
Wabash County (Unincor-
porated Areas) (FEMA
Docket No. 7199)
Wabash River:
Approximately 1.0 mile down-
stream of Prairie Road (At
county boundary) ................. *651
Approximately 0.5 mile up-
stream of 100 North Road ... *687
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *glrg\l;ant?én Source of flooding and location *E{g\lf&?{in Source of flooding and location *glrg\l;ant?én
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Treaty Creek: Downstream of CSX Transpor- At confluence with Northeast
Approximately 3,000 feet up- tation crossing (Lake Lafay- Drainage Ditch .........ccccov.ee. *68
stream of Bailey Road ......... *731 ette, Piney Z Lake) .............. *51 Approximately 40 feet up-
Approximately 100 feet down- Ochlockonee River: stream of Park Avenue ........ *90
stream of County Road 700 At Jackson Bluff Dam ............. *72  Royal Oaks Creek:
SOULh. i *793 Approximately 600 feet down- Confluence with Lake Kinsale
Maps available for inspection stream of Interstate 10 ........ *81 (Alford Arm Tributary) .......... *84
at the Planning Commission East Drainage Ditch: Approximately 650 feet up-
Office, Wabash County Court- At confluence with Munson stream of Foxcroft Drive ...... *87
house, 1 West Hill Street, Wa- Slough ..o *40 St Augustines Branch:
bash, Indiana. Approximately 650 feet up- Approximately 200 feet up-
stream of the confluence stream of confluence with
FLORIDA with Munson Slough ............ *40 Middle Drainage Ditch ......... *62
Meginnis Arm Tributary: At downstream side of U.S.
Leon County (Unincorporated Approximately 350 feet up- Route 90 (Tennessee
Areas) (FEMA Docket No. stream of Lakeshore Drive .. *104 SHeet) ..o *114
7199) Approximately 1,600 feet up- Alford Arm Tributary: '
Alford Arm Tributary: stream of Lakeshore Drive .. *105 UPRStrejm face of Centerville v53
Approximately 0.91 mile down- Maps available for inspection JustogownstreamofThomas
stream of State Route 158 at the Leon County Public ville Road (U.S. Route 319
(Buck Lake Road) ................ *51 Works Department, Leon and State Ro.ut-e 61) 93
Downstream face of County Courthouse, Room West Drainage Ditch:
; . h ;
Brad(f:oerr(;lteBr;glcl)?('Road .................. 82 201, Tallahassee, Florida. At confluence with Munson
- *,
Confluence with Cascade ] SIOUgh .................................. 40
Lake wooo *39 Tallahassee  (City), Leon Approximately 100 feet up-
Just downstream of Aenon County (FEMA Docket No. stream of Interstate Route
* 7199) 10 e *147
Church Road .......c.cceeeneee. 49 ; itoh Tri )
Fords Arm Tributary: East Drainage Ditch: West Drainage Ditch Tributary:
Upstream face of Meridian At confluence with Munson At the confluence with West .
ROA ..cooomvveeeeeeeereeeeeeneene, *110 SIOUGN oo *40 Drainage Ditch .................... 53
Approximately 1,250 feet up- Approximately 100 feet up- Approxmatfely 1|v(140 feletﬁup—
stream of Trillium Court ...... *156 stream of Apakin Nene ........ *144 stream of Jackson Blu .
Gum Creek: Gum Creek: Wi o'foaﬁA' ------------------ A 56
Just downstream of At confluence with West Drain- inarus f par tme_nrfs ’t% :
Blounstown Highway ........... *60 age Ditch ..o *60 At confluence with Northeast N
At confluence of West Branch Approximately 0.4 mile up- Drainage Ditch Tributary ..... 77
Gum Creek and North stream of Blounstown High- Approximately 140 feet up-
9 f A Road *103
Branch Gum Creek ............. *60 WAY v 60 S"ef‘"llol partment Road .
Lake Overstreet Drain: McCord Park Pond Drainage rassy Lake: =
Upstream face of Meridian Ditch: Entl_;e shoreline within commu- w10
Road .......cccoeiiiiii, *98 Approximately 700 feet down- NILY
Approximately 1,900 feet up- PP y Lake _Bradford.'_ o
! stream of State Route 151 horel h
stream of Bobbin Brook (Centerville Road) ................ *71 Entire snoreline within commt=
WESE oo *125 NILY o *39
At downstream face of Betton Lake C. de-
Munson Slough: ROA e xqq AK€ wascade.
Approximately 1,600 feet Middle Drainage Ditch: Entl_re shoreline within commu-
downstream of State Route At confluence with Munson NIEY o *39
260 (Oakridge Road) *22 Slough *40 Lake _Hlawatha_: N
At Lake Bradford Road *40 AT Entire shoreline within commu-
North Branch Gum Creek: Approximately 1,100 feet up- nity *39
. *
At confluence with Gum Creek *60 stream of Pensacola Street 71 san Luis Branch:
Just upstream of Gum Road ... xgg Munson Slough: . At confluence with West Drain-
West Branch Gum Creek: At confluence of East Drain- . age Ditch .....cc.ocoveverereren. *67
At confluence with Gum Creek *60 age Difch ..o, 40 Approximately 1,300 feet up-
Just upstream of CSX Trans- Approximately 200 feet up- stream of Ocala Road ......... *102
portat.ion ...... s *60 ?{t:)ea?jm of Lake Bradford 40 Maps avai_IabIe for inspection
West Drainage Ditch: ST B e at the City of Tallahassee De-
Approximately 0.3 mile up- Northeast Drainage Ditch: partment of Public Works, 300
stream of Yulee Street ........ *58 At the upstream face of . South Adams Street, Tallahas-
Approximately 50 feet up- Weems Road ...... e 52 see. Florida.
stream of Pensacola Street *59 Approximately 1.3 miles up-
Lake Cascade: stream of Lonnbladh Road .. *131
Entire shoreline within the Park Avenue Ditch: CONNECTICUT
COMMUNILY oveieiieiieeiie e *39 At confluence with Northeast
Lake Bradford: Drainage Ditch ............c.c...... *56 [East Haven (Town), New
Entire shoreline within the Approximately 0.8 mile up- Haven County (FEMA Dock-
COMMUNILY ..cvvereerreriseens *39 stream of Victory Garden et No. 7199)
Lake Lafayette-Alford Arm: DriVE ..ooiiiiiiiiiieiie e *107  Tuttle Brook:

Richview Road Ditch:
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#Depth in #Depth in #Depth in
feet above feet above feet above
: : ground. : : ground. : : ground.
Source of flooding and location * Elevation Source of flooding and location * Elevation Source of flooding and location * Elevation
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 1,720 feet up- Approximately 0.4 mile west of Maps available for inspection
stream of Dodge Avenue .... *11 intersection of Tom at the Bridgeport Charter
Approximately 110 feet up- Cresswell Road and cor- Township Offices, 6206 Dixie
stream of 1-95 ....ocovveveennn.. *18 porate limits .........c.ccoceviienne *594 Highway, Bridgeport, Michi-
Maps available for inspection At Sheridan Road .................... *600 gan.
at the Town of East Haven Shiawassee Flats:
Public Works Building, Engi- At intersection of Bishop Road Carrollton (Township), Sagi-
neering Department, 461 and Fergus Road ................. *594  naw County (FEMA Docket
North High Street, East Misteguay Creek: No. 7187)
Haven, Connecticut. Approximately 600 feet up- Saginaw River:
stream_ of confluence with Immediate area south of
MAINE Flint River .....ccccooevvviviieeens *594 Tittabawassee Street and
At West Gary Road ................. *604 west of Venoy Road ............ *589
Bowdoinham (Town), Maps available for inspection Area west of CONRAIL and
Sagadahoc County (FEMA at the Township Community south of Schust Road .......... *589
Docket No. 7199) Center, 10645 East Road, Maps available for inspection
Kennebec River: Burt, Michigan. gt t_Irge CarDroIItor: Tomt/nsfh;p i
Approximately 850 feet down- uilding, Department of Public
pr; fgb d t . . Works, 1645 Mapleridge, Sagi-
stream or Abagadasse . Brant (Township), Saginaw naw, Michigan
POINT . 10 county (FEMA Docket No. ' '
At upstream corporate limits ... *12 7124)
Denham Stream: Bad River- Frankenmuth (City), Saginaw
Athonﬂuhence with West *g At downstream corporate limits *595 g:;lugr;ty (FEMA Docket No.
ranch ......ccccoeeveenns [ Approximately 2,200 feet up- -
At upstream corporate limits ... *143 stream of downstream cor- Cass River:
Abagadasset River: porate limits ..........ccc.ccoceen.. 595 .
At downstream corporate limits *115 Maps available for inspection Approxmatfeg/ 0-?] f'cl”(? dgwn— w610
i * stream of South Main Street
At upstr(.eam corpqrate Ilm!ts 125 with Mr._.]ames Lester, Brant Approximately 1.1 miles up-
Mapshavgnatélg fﬁr |n_srpect|8? Township Clerk, 10510 South stream of South Main Street *614
at the Bowdoinham Town Of- ichi- . . .
: Hemlock Road, Brant, Michi Maps available for inspection
fice, 13 School Street, gan. .
Bowdoinham. Maine. at the Frankenmuth City Hall,
240 West Genesee Street,
MINNESOTA Buena Vista (Charter Town- Frankenmuth, Michigan.
ship), Saginaw County _
FEMA Docket No. 7187 i
Prior Lake (City), Scott County ( ) . ) Frank_enmuth (Townég;\%:
(FEMA Docket No. 7199) Saginaw River Flood Storage Saginaw County (
Arctic Lake: Area: Docket No. 7199)
rééiireasﬁoreline within commu- Area east of Interstate 75 and Cass River:
it 909 north of East Washington Approximately 0.6 mile down-
Y o e ROAA .o, *587 stream of South Main Street *612
Maps available for inspection Saginaw River: Approximately 1.1 miles up-
at the City Hall, 16200 Eagle At downstream corporate limits *589 stream of South Main Street *614
Creek Avenue, S.E., Prior Approximately 0.75 mile down- Maps available for inspection
Lake, Minnesota. stream of upstream cor- at the Frankenmuth Township
porate limits ..........c.cccceeeene. *589 Building, 218 West Genesee
VERMONT Maps available for inspection Street, Frankenmuth, Michi-
] at the Township Clerk’s Office, gan.
Duxbury (Town), Washington 1160 South Outer Drive, Sagi-
County (FEMA Docket No. naw, Michigan. Fremont (Township), Saginaw
7199) County (FEMA Docket No.
Winooski River: . 7199)
At Bolton Falls Dam ................ *409 an?]?s)port S a(;gg\rl\tler CT)?JWn?y Shiawassee Flats:
S N ,
At downstream corporate limits 427 (FEMA Docket No. 7124) North of Beaver Road ............. *594
Maps available for inspection Cass River: Maps available for inspection
at the Duxbury Town Clerk’s At Sheridan Road *594 at the Fremont Township Hall,
Office, R.D. 2, Waterbury, Ver- : BICSRN 5980 Hemlock Road, Hem-
mont. Approximately 1.1 miles up- lock. Michioan
stream of Grand Trunk ' gan.
Western Railroad ................. *595
MICHIGAN Flint River: Hazelton (Township),
] ] Approximately 0.3 mile south Shiawassee County (FEMA
Albee (Township), Saginaw of the intersection of Sheri- Docket No. 7199)
County (FEMA Docket No. dan Road and Curtis Road *599  Misteguay Creek:
'7124_) At the intersection of Townline Approximately 0.58 mile down-
Flint River: Road and Railroad Street .... *601 stream of Byron Road ......... *666
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#Depth in #Depth in #Depth in
feet above feet above feet above
: . ground. ; . ground. : . ground.
Source of flooding and location * Elevation Source of flooding and location * Elevation Source of flooding and location * Elevation
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 350 feet up- Approximately 1,600 feet up-
stream of Juddville Road ..... *717 stream of confluence of . Taymouth (Township), Sagi-
Maps available for inspection Onion Creek ................ s 680  naw County (FEMA Docket
at the Hazelton Township Hall, Maps available for inspection No. 7124)
7505 Orchard Street, New at the New Lothrop Village Elint River:
ichi Hall, 7507 Orchard Street . : :
Lothrop, Michigan. New Lothrop. Michigan. At the intersection of Townline
P, gan. Road and Sheridan Road .... *600
James (Township), Saginaw Approximately 0.4 mile north
County (FEMA Docket No. Saginaw  (City), Saginaw of the intersection of Pettit
7187) County (FEMA Docket No. Road and Busch Road ........ *601
Tittabawassee River: 7124) Maps available for inSpeCtiOn
Area north of CONRAIL and Saginaw River: at the Taymouth Township Of-
east of Van Wormer Road .. *594  Approximately 1,000 feet fices, 4343 East Birch Run
M ilable for i ti northeast of intersection of Road, Birch Run, Michigan.
aps availeble for inspection State Routes 81 and 13 ..... 589
6060 Swan Creek Road, Sa’gi- Maps availa_ble for_inspection Thomas (Township), Saginaw
naw, Michigan. at the Saginaw City Hall, 1315 County (FEMA Docket No.
South Washington Avenue, 7187)
Saginaw, Michigan. ;
Kochville (Township), Sagi- Sh/?_wats)see FlatsR‘ )
naw County (FEMA Docket _ _ . (Tittabawassee River).
No. 7187) Spaulding (Township), Sagi- At Ederer Rc(aja_d and North
; . naw County (FEMA Docket River Road intersection ....... *596
Saginaw Bay: No. 7124) Swan Creek:
West of Venoy Road and ) ) At Ederer Road *504
north of Tittabawassee Flint River: Approximately 1 700 feet
Y11= AT *586 At Tom Cresswell Road .......... *595 '
; : . downstream of Geddes
Kochville Drain: At Sheridan Road .................... *600 Road ... 594
Approximately 0.75 mile down- Maps available for inspection ; : .
stream of CONRAIL ........... *588  at the Spaulding Township Of- Maps available for inspection
. P g P at the Thomas Township Of-
At confluence with North fices, 5025 East Road, Sagi- . ;
. : , »>ag fices, 249 North Miller Road
Branch Kochville Drain ........ *588 naw County, Michigan. o i '
i | Ys 9 Saginaw, Michigan
South Branch Kochville Drain: ' '
At confluence with North . )
Branch Kochville Drain ........ x5gg St. Charles (Township), Sagi- Zilwaukee (City), Saginaw
Approximately 100 feet down- naw County (FEMA Docket County (FEMA Docket No.
stream of Michigan Road ... 5gg  No.7124) 7187)
North Branch Kochville Drain: Bad River: Saginaw Bay:
At confluence with Kochville At _the downstream corporate Area west of Grand Trunk
(D=1 o I, *588 liMItS v, *594 Western Railroad and north
At Kochville Road *588 At the upstream corporate lim- of Tittabawassee Street ....... *586
Maps available for inspection S i 595  Saginaw River: _
at the Kochville Township Hall, South Branch Bad River: Area west of Conrail and
5851 Mackinaw Road, Sagi- At the downstream corporate south of Tittabawassee
naw, Michigan. IMItS oo *594 Street ..o *589
Approximately 1,000 feet up- At downstream and upstream
Maple Grove (Township), Sagi stream of downstream cor- sides of Interstate Route 75 *589
nr;w County (FEMA Igo’cketg ~porate limits ..., *594  Maps available for inspection
No. 7124) Shiawassee Flats: at the Zilwaukee City Hall, 319
o Flooding affecting community *594 Tittabawassee Road, Saginaw,
Misteguay Creek: i ) ) Michigan
At upstream side of West Gary Maps available for inspection :
ROAH .vevverevcerrrvcrrrsicnnees »go5 &t the St. Charles Township
Approximately 0.76 mile up- Offices, 1003 North Saginaw Zilwaukee (Township), Sagi-
stream of upstream County Street, St. Charles, Mlchlgan. naw County (FEMA Docket
boundary ........cccccoeeevevrinens *669 No. 7187)
Maps available for inspection Swan Creek (Township), Kochville Drain: _
at the Maple Grove Township Saginaw County (FEMA Approximately 0.4 mile up-
Office, 17010 Lincoln Road, Docket No. 7187) stream of Interstate Route .
New Lothrop, Michigan. Shiawasee Flats: 75 SIS IT ISP 586
B d Benkert Road Approximately 400 feet down-
) a_retr an " enkert Roads *594 stream of Kochville Road .... *586
NEW' Lothrop (Village), Intersection ... Saginaw River Flood Storage
Shiawassee County (FEMA Maps available for inspection Area:
Docket No. 7199) at the Swan Creek Township Area east of State Route 13
Misteguay Creek: Offices, 11415 Lakefield Road, (Veterans Memorial Park-
Approximately 0.63 mile down- St. Charles, Michigan. WAY) wvrrieeeeieieiereen e *587
stream of Easton Road ....... *673 Saginaw River:
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#Depth in #Depth in
feet above feet above
Source of flooding and location *glrg\l;ant?én Source of flooding and location *E{g\lf&?{in
in feet in feet
(NGVD) (NGVD)
At downstream county bound- Maps available for inspection
AIY e *587 at the Smyth County Court-
Approximately 800 feet up- house, Building Inspector’s
stream of Interstate Route Department, 109 West Main,
T5 *589 Marion, Virginia.
Saginaw Bay:
Areas west of Grand Trunk (Catalog of Federal Domestic Assistance No.
Western and north of 83.100, “Flood |nSUranCe”.)
Kochville Road ..........cccueee. *586 Dated: June 19, 1997.
Maps available for inspection Richard W. Krimm,
at the Township Supervisor’'s ; ; ; P
Home Offic_e, 7600_ M_elbourne E?feccl:g;/aet:ssomate Director, Mitigation
Road, Saginaw, Michigan. [FR Doc. 97-18537 Filed 7-14-97; 8:45 am]
NEW JERSEY BILLING CODE 6718-04-P
Roselle Park (Borough),
Union County (FEMA Dock- DEPARTMENT OF TRANSPORTATION
et No. 7199) " L .
Morses Creek: Maritime Administration
Approximately 220 feet down-
stream of West Westfield 46 CFR Part 295
AVENUE ...oooovvieeeiieeeeieee e *68 [Docket No. R-163]
At upstream corporate limits
(Sumner Street) ................... xg7 RIN2133-AB24
Maps available for inspection Maritime Security Program
at the Borough of Roselle
Park Engineer's Office, 110 AGENCY: Maritime Administration,
East Westfield Avenue, Ro- Department of Transportation.
selle Park, New Jersey. ACTION: Final rule.
NEW YORK SUMMARY: The Maritime Administration
(MARAD) is issuing this final rule to
Fort Ann (Town), Washington provide procedures to implement the
County (FEMA Docket No. provisions of the Maritime Security Act
7211) of 1996 (MSA). The MSA establishes a
Copeland Pond: new Maritime Security Program (MSP),
Entire shoreline within commu- which authorizes payments through FY
NItY o *453  2005. The MSP supports the operations
Hadlock Pond: of U.S.-flag vessels in the foreign
Entire shoreline within commu- commerce of the United States through
NIEY e *458 assistance payments. Participating
Lakes Pond: vessel operators are required to make
Ent'.:e shareline within commu- .ge4 (heir ships and other commercial
Lakeml\lsgt;;} """""""""""""""""" transportation resources available to the
Entire shoreline within commu- GOYemment during times of war or
ALY oovveeeeeeeeeeeeeeeeseseeseeneens «g43 National emergency.
Lake George: DATES: This final rule is effective July
Entire shoreline within commu- 17, 1997.
NILY o *321 EFOR FURTHER INEORMATION CONTACT:
Maps available for inspection Raymond R. Barberesi, Director, Office
at the Fort Ann Town Clerk's of Sealift Support, Telephone 202-366—
office, Route 4 in the Village of 2323
Fort Ann, Fort Ann, New York. ’
SUPPLEMENTARY INFORMATION:
VIRGINIA Background
Smyth  County  (Unincor- Section 2 of the MSA amended Title
porated Areas) (FEMA VI of the Merchant Marine Act, 1936, as
Docket No. 7149) amended, 46 App. U.S.C. 1171 et seq.
Middle Fork Holston River: (ACt), by a.ddlng a new Subtltle B, Wthh
North of Interstate 81 and authorizes MSP to provide assistance for
southwest of the Town of operators of U.S.-flag vessels that meet
Chilhowie corporate limits ... *1,944 certain qualifications. It requires the

Secretary of Transportation (Secretary)
to establish a fleet of active, militarily
useful, privately owned vessels to meet
national defense and other security
requirements, while also maintaining an
American presence in international
commercial shipping. Section 655 of the
MSA authorized $100 million annually
through fiscal year 2005 to support the
operation of up to 47 U.S.-flag vessels in
the foreign commerce of the United
States. Payments to participating
operators are $2.1 million per ship, per
year. Participating operators are
required to make their ships available
upon request by the Secretary of
Defense during times of war or national
emergency. Unlike the operating-
differential subsidy (ODS) program, the
MSP has few restrictions on vessels
operating in the U.S.-foreign commerce
and eligible vessels may be built in
foreign shipyards.

Interim Final Rule

As authorized by section 8 of the
MSA, MARAD issued an interim final
rule on October 16, 1996, (61 FR 53861),
which added a new 46 CFR Part 295.
That rule provides procedures to
implement the MSA with respect to the
application for, and award of, MSP
operating agreements that provide
financial assistance to operators of
vessels enrolled in the program. The
program will be administered on the
basis of one-year renewable contracts,
provided funding is available in
subsequent years. The rule provides that
participating operators will be required
to operate eligible vessels in the foreign
commerce of the United States, and
certain specified mixed foreign and
domestic areas, with a minimum of
operating restrictions, for at least 320
days in any fiscal year. It provides that
payments will be made on a prorated
basis for vessels operated less than 320
days in any year, exclusive of days a
MSP vessel is being drydocked,
surveyed or repaired. In addition, no
payments will be made for each day any
vessel carries civilian bulk preference
cargoes of 7,500 tons or more.

The interim final rule issued on
October 16, 1996, allowed an initial
comment period ending November 15,
1996. This comment period was later
extended to December 2, 1996 by notice
published in the Federal Register (61
FR 58663; November 18, 1996). MARAD
received 13 comments from persons or
entities with an interest in the MSP,
including vessel operators, labor unions,
representatives of U.S. shipyards, and
U.S. insurers providing U.S. marine hull
insurance. In addition, on October 11,
1996, MARAD invited applications for
participation in the MSP by
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advertisement in the Federal Register
(61 FR 53483) using the application
approved under OMB Approval No.
2133-0525. Based on these applications
MARAD awarded 47 contracts for
annual payment of $98.7 million.
Accordingly, the application process
has been closed until such time as
additional funding may become
available.

Editorial and Clarifying Comments
Adopted

The commentors submitted many
helpful, editorial and clarifying
comments which MARAD is
incorporating in the final rule. In
general, the final rule drops all
references to FY 1996. The term Eligible
Contractor is being deleted as it is
confusing and now holds no relevance.
The reference in § 295.10(b)(3) will read
“applicant,” not “contractor” and
reference will be made to the Maritime
Security Fleet Program instead of
Maritime Security Program in §295.1
“Purpose.” With respect to the hull
insurance comments affecting the
marine insurance industry, MARAD
will encourage use of the American
market for marine hull insurance to the
maximum extent possible when rates,
terms and conditions offered by
American underwriters are competitive
with those offered by foreign
underwriters. In order to satisfy the
Congressional intent of providing a less
restrictive program, this requirement
will not be mandatory.

Summary of Substantive Comments by
Section

Definition of Militarily Useful

§295.2(q)

Comment: MARAD received three
comments, two that requested
clarification of the term “militarily
useful’”” and one that requested that the
term be deleted entirely. According to
that commentor, the Department of
Defense (DOD) is the expert in the area
of military utility and, as written, the
definition exceeds the authority of the
MSA.

Response: MARAD disagrees with the
comment that a definition of “militarily
useful’” exceeds the MSA. Under the
MSA, responsibility for the
determination of military utility belongs
to MARAD in conjunction with DOD,
pursuant to authority contained in
section 651(b)(1)(c) of the Act. MARAD
agrees that DOD criteria should be
considered and therefore will use the
Joint Strategic Capabilities Plan (JSCAP)
definition of “militarily useful’ in the
final rule to define the type of vessel
utility that would qualify a vessel as

being eligible for the MSP. MARAD
agrees with the comments that
requested clarification and will include
the applicable JSCAP definition
describing vessel types deemed
acceptable for MSP use. The regulation
at §295.2(q) will be amended
accordingly.

Definition of “‘Related Party”

§295.2(x)(New)

Comment: MARAD received five
comments from carriers on the issue of
clarifying the term “‘related party” used
in numerous provisions of the Interim
Final Rule. Three commentors requested
clarification of the definition of the term
and two commentors requested that the
reference be deleted from §295.12(a)(1).

Response: The term “related party” is
defined in the MSA in section 656(h),
which specifies that the definition is for
the purposes of section 656 only. At the
time the Interim Final Rule was
published, many questions concerning
the interpretation of section 656 had not
been resolved and references to the non-
contiguous domestic trades were not
finalized. As a result, no definition of
this term was contemplated. However,
in view of the comments received and
the use of the term in section 652(i) of
the Act and its reflective language in
§295.12 of the regulations, MARAD
agrees that a general definition is
required. Accordingly, MARAD believes
consistency requires that the definition
used in section 656(h) of the Act be
used in general in the regulations. That
definition will be added to the
definitions section of the regulations
with a new §295.2(x) “‘Related Party.”

With regard to the reference to related
parties in § 295.12(a)(1), that section
was intended to mirror the language of
section 652(i)(1)(A)(i) of the Act relating
to the ordering of priorities in the
granting of MSP awards. However,
while the pertinent language of that
section of the Act reserves the highest
first priority eligibility to citizens of the
United States, the language of
§295.12(a)(1) of the interim final rule
extended that priority to include related
parties. Commentors requested that the
term “related party” be deleted from
§295.12(a)(1), “U.S. Citizen
Ownership.” MARAD agrees and this
reference will be deleted.

Applications

§295.11(a)(2) (Revised)

Since MSP is authorized only through
fiscal year 2005 and since it has been
fully implemented with annual
renewable contracts, applications will
only be accepted in response to public
invitation by MARAD. Section

295.11(a)(2) has been clarified to
establish the limits within which
applications will be accepted by
MARAD.

Reflagging U.S. Vessels on the Basis of
MSP Denial

§295.11(a)(4)

Comment: One commentor suggested
that MARAD make clear that the
rejection for enroliment in the MSP of
any U.S.-flag vessel which requires, but
did not receive either an affirmative
defense or military purposes
determination or an age waiver, does
not entitle the vessel to be transferred to
foreign registry without approval by
DOT under section 9 of the Shipping
Act, 1916 (46 App. U.S.C. 808) (1916
Act).

Response: Generally, section 9(c)(2) of
the 1916 Act provides that a U.S.-
documented vessel may not be
transferred to a foreign registry or
operated under the authority of a foreign
country without the approval of the
Secretary. Section 6 of the MSA adds a
new subsection (e) to section 9 of the
1916 Act. Pursuant to paragraph (2) of
the new subsection (e) an eligible vessel
which has applied for an operating
agreement under the MSP, and which
has not received an award within 90
days of application, may transfer to a
foreign registry without approval by the
Secretary. After careful analysis,
MARAD has determined that the new
section 9(e)(2) would not remove the
requirement for approval by MARAD for
transfer to foreign registry of a U.S.-flag
vessel that applied for MSP but was not
qualified for award other than by reason
of age. The statute applies only to
vessels eligible under section 651(b)(1),
which encompasses all vessel eligibility
requirements, with the exception of age.
Therefore, if MARAD has determined
that the applicant is qualified and the
vessel is eligible under the provisions of
section 651(b)(1), but does not award a
MSP operating agreement due to lack of
funds or an inadequate program level,
the applicant may remove the subject
vessel from U.S. registry and reflag the
vessel under a foreign registry without
section 9 approval by MARAD. This
reflag would only apply to vessels
eligible for awards within a priority in
which awards have been authorized.
Vessels under ODS contract or on MSC
charter for which MSP applications
have been denied would be eligible to
reflag only after those obligations have
expired.
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Proration

§295.12(d)(1)

Comment: Rounding problems may
produce more eligible vessels than
available slots.

Response: One comment was received
regarding rounding of fractional
eligibility in the proration process. The
point was that inclusion of all fractional
eligibility could result in a number of
eligible vessels that exceeds the funding
available for a particular priority.
MARAD agrees. However, the problem
of fractional vessels versus slots was
anticipated by the language of section
652(0)(2) of the Act. Specifically, that
section states that, if the number of
vessels eligible in a priority exceeds the
available funding for the priority, the
number of awards to each person shall
be made in approximately the same
ratio as the number of vessels that the
individual applied for bears to the total
number of vessels applied for in the
priority. The term grants latitude within
the process to round awards up or
down, as needed, to correct rounding
problems and adjust awards.
Accordingly, §295.12(d)(1) provides a
mechanism for dealing with rounding
problems and no changes are required.

Replacement Vessels

§295.20(c)

Comment: One comment was received
concerning the statutory authority and
practical application of § 295.20(c),
which permits the replacement of
vessels enrolled in the MSP.

Response: In section 8(a), the MSA
authorizes the Secretary to prescribe
rules as necessary to carry out the MSA.
Providing for the orderly replacement of
vessels enrolled in the program, should
such replacement become necessary,
falls within the purview of the
Secretary’s mandate under section 8(a).
Practical application of such
replacement would result from the loss
of an enrolled vessel, or from an
enrolled vessel otherwise becoming
ineligible for participation in the
program, for example, by becoming
overage. The intent of §2295.20(c) is to
provide the mechanism for such
replacement. Criteria are already
established. Section 295.20(c) refers
back to §295.10, which establishes the
eligibility criteria and reflects section
651 of the Act. No change will be made
in 8295.20(c).

Notice to Shipbuilders

§295.20(d)

Comment: MARAD received four
comments on § 295.20(d). Two of the
commentors stated that the section

exceeded the statutory authority of the
MSA by providing that MARAD issue
notice in the Federal Register of a
contractor’s intent to build a vessel in a
foreign shipyard, and a third commentor
stated that this notice may be harmful
to MSP contractors. The commentors
suggested that MARAD simply develop
a list of shipyards capable of building
various types of vessels and make the
list available to the MSP contractors. A
contractor then could satisfy the
requirements of section 652(b) of the
MSA by directly providing notice to the
shipbuilders. One commentor suggested
that the prohibition against entering a
contract with a foreign shipbuilder be
extended from 5 to 10 working days
after MARAD'’s publication of notice of
the applicant’s intent, and also that any
interested U.S. shipbuilder should be
allowed not less than 30 days, and not
more than 120 days, to submit a design
and price to the Maritime
Administration. Further, the commentor
suggested that MARAD require MSP
contractors to make both foreign and
domestic bid prices known to MARAD.
MARAD would determine whether the
U.S. bid is competitive and then notify
the contractor that, if they select the
foreign offer, the vessel would not be
eligible for MSP payments.

Response: MARAD's role in issuing
notices in instances where an MSP
contractor proposes construction of a
vessel or vessels by a foreign
shipbuilder was intended to expedite
the notification process while ensuring
that every shipbuilder in the United
States would have proper and timely
notice. The agency considered the idea
of providing a list of shipbuilders to
each MSP contractor. However, after
review, MARAD decided that such a list
would be an inadequate notification tool
when considering the ever changing
maritime environment. It is appropriate
for MARAD to exercise its discretion to
provide adequate notice to U.S.
shipbuilders, and it would satisfy
Congressional intent that they be given
an opportunity to compete for contracts.
MARAD believes that publishing in the
Federal Register is in the best interest
of U.S. shipbuilders, since these notices
are public documents and potential U.S.
shipbuilders have access to the
information. MARAD agrees with the
comment concerning the length of the
notice period because it will allow a
more reasonable time period for U.S.
shipbuilders to learn of the notice and
respond to it. Section 295.20(d) will be
amended to provide that MARAD
publish notice of a contractor’s intent
within 10 days of notification by the
contractor, and that the contractor will

be required to wait an additional 10
days from the date of publication before
entering into any contract with a foreign
shipyard.

With regard to a mandatory delay of
30 to 120 days for U.S. shipyards to
respond to a foreign contracting notice
published by MARAD, MARAD does
not believe that it has authority under
the MSA to require such extended
delay. The apparent intent of the
legislation was only that notification be
given, not that an extended delay
should be imposed. Since the
notification from the contractor is
required “not later than 30 days” after
a solicitation of a bid from a foreign
yard, the bidding process should not be
sufficiently advanced that U.S.
shipyards could not provide bids in an
expeditious manner. Accordingly,
MARAD will not attempt to impose any
further restriction on the contractors by
requiring a longer waiting period.

With respect to the comment that
MARAD evaluate bids and withhold
MSA payments if the MSP operator
selects a foreign shipyard, the MSA
contains no authority for MARAD to
deny an award or withhold MSP
payments based on its evaluation of the
U.S. bid being competitive.

Early Termination

§295.20(e)

Comment: One commentor suggested
that § 295.20(e) should be rewritten
substantially in the form of section
652(m) of the Act, or that the phrase
t* * * 10 the extent and for the period
* * * " pe inserted before, “* * *
contained in section 652(m) of the Act.”

Response: Section 295.20(e) concerns
the obligations of a contractor to keep an
Agreement Vessel documented under
U.S. registry if the contractor voluntarily
elects to terminate the MSP Agreement
before its termination date. The
inclusion of the language “* * * to the
extent and for the period * * *” would
add some clarity to this provision by
directly linking § 295.20(e) to the period
of time specified for retention under
U.S. registry in section 652(m) of the
Act. Section 295.20(e) will be amended
accordingly.

Termination for Lack of Funds

§295.20(f)

Comment: One commentor has
proposed that the title of this part be
changed to “Nonrenewal for Lack of
Funds.” In addition, the commentor
suggested that vessels transferred to
another registry under this regulation
should be transferred to ““‘Effective
United States Control” registries
deemed acceptable by MARAD.
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Response: The first proposed
amendment, i.e., the use of
“Nonrenewal” vs. “Termination,”
would conform the regulation to the
language of section 652(n) of the Act.
Section 295.20(f) will be amended
accordingly. With regard to the language
on “Effective United States Control,” it
should be noted that the language
contained in that section of the Act
specifies that “* * * the vessel owner
or operator may transfer and register
such vessel under a foreign registry
deemed acceptable by the Secretary of
Transportation, notwithstanding any
other provision of law.”” The language
adopted in §295.20(f) states “* * * the
contractor may transfer and register the
applicable vessel under a foreign
registry deemed acceptable to the
Maritime Administration.” Since the
Administrator has been delegated
authority by the Secretary to authorize
such transfers, MARAD believes that the
language contained in § 295.20(f)
adequately covers this situation and that
no additional change is required.

Transfer of Operating Agreements
§295.20(i)

In light of the issues raised by many
commentors regarding possible transfers
of MSP operating agreements, additional
safeguards have been included in
§295.20(i) to ensure that, in the event
an Agreement is transferred by a
Contractor to another person or entity,
the person or entity to whom an
Agreement is transferred, and the vessel
to be covered by the Agreement after
transfer, meet the original eligibility
requirements.

Limitations
§295.21(e)

Comment: One commentor noted that
section 804 of the Act was substantially
changed by section 5 of the MSA, and
recommended that “* * * as
amended,” be added to the first
sentence of § 295.21(e) after “* * *
section 804.”

Response: MARAD agrees, and will
make the change.

Determination of Section 656 Service
Level Criteria

§295.21(f)

Comment: MARAD received four
extensive comments regarding how it
should interpret the statute with regard
to service levels and provide objective
criteria to determine the allowable
levels of service provided by MSP
contractors in noncontiguous domestic
trades. Most of the commentors
requested that the service levels be

determined at their historical levels, not
anticipated carrying capacity. One
commentor, in addition to advocating
the use of historical capacity figures for
this purpose, suggested that the
applicant or contractor submit this
information under oath, subject to
validation by an objective source, and
that the number of TEU’s carried in the
noncontiguous trades be reported
annually by MSP contractors under
oath, and subject to audit.

Response: Upon receipt of the
applications for the MSP, MARAD
published notification of those
applications wherein the applicants
requested approval to continue existing
noncontiguous domestic operations.
These notices were separate from the
Interim Final Rule, and the comments
were received separately from those of
this rulemaking. Notices were published
for Sea-Land Service, Inc., for services
to Hawaii, Puerto Rico and Alaska;
Crowley Maritime Corp., for Alaska; and
OSG Car Carriers, Inc., for Alaska,
Hawaii, Puerto Rico and the U.S. Virgin
Islands.

Comments were received from seven
commentors on the published levels of
existing service claimed by the
applicants, particularly where service to
Alaska and Hawaii is involved.
However, the volume and complexity of
those comments mandated a thorough
and separate examination of the
implementation of section 656 of the
Act.

MARAD is reserving a section in the
Final Rule for determination of
limitations on operations in the non-
contiguous domestic trades, and will
publish a Notice of Proposed
Rulemaking regarding those provisions
after the issue has been resolved.
Section 295.21(f) has been reserved for
that purpose.

Need for Financial Data

§295.23

Comment: MARAD received
numerous comments which stated that
the requirement for filing form MA-172
and an audited financial statement was
beyond the statutory authority
contained in the MSP and should be
removed.

MARAD does not agree. In collecting
such information, MARAD is exercising
its discretion to require information
necessary to perform its responsibilities
and to monitor the efficiency and
effectiveness of the maritime industry.
However, in an effort to minimize the
administrative burden on the contractor,
the rule has been changed. MARAD is
not requiring the submission of Form
MA-172. The Final Rule will provide

that, in the alternative, an applicant may
submit an audited financial statement
and vessel operating cost data submitted
as part of its Emergency Preparedness
Program Agreement. Final approval of
the MSP data collection requirement
was made by OMB on February 24,
1997, under approval number 2133—
0525.

Reduction in Amount Payable

§295.30 (b)

Comment: MARAD received three
comments which requested that the 30-
day limitation on the number of days a
vessel may be drydocked, surveyed,
inspected or repaired be made more
flexible.

Response. MARAD agrees in part with
the commentors regarding the 30-day
limitation. Some legitimate shipyard
periods may require a greater length of
time. However, in its capacity as funds
administrator, the agency must assess
some reasonable time frame for work or
maintenance to be performed in order to
ensure that the program is for operating
vessels. Therefore, the final rule at
§295.30(b)(1) will be revised to permit
greater than 30-day periods upon
approval from MARAD.

Calculation for Partial Months
§295.31(a)(3) (New)

After experience gained in the start-
up of the MSP in December 1996 and
January 1997, MARAD realized that
clarification was required regarding
billing and payment for partial months.
To remedy the problems experienced, a
new §295.31(a)(3) was developed. The
new paragraph provides for potential
prorating. The original § 295.31(a)(3) has
been redesignated § 295.31(a)(4), and
subsequent material has been
redesignated accordingly.

Withholding 10 Percent of Funds
Payable Until Final Review of the Billing
Period

§295.31(a)(4)

Comment: MARAD received two
comments stating that withholding 10
percent of funds payable until final
review of the billing period exceeds the
authority of the MSA.

Response: MARAD disagrees with the
commentors that withholding of funds
exceeds the authority granted by the
MSA. Pursuant to 46 App. U.S.C.
1114(b), the Secretary, acting through
the Administrator by delegation, has the
authority to adopt all necessary rules
and regulations to carry out the Act.

The intent of §295.31(a)(4) is to
provide a readily available source for
the recapture of funds in the event that
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a Contractor fails to meet the
requirements of § 295.21(d). Section
295.21(d) reflects the language of
section 652(b) of the Act, which requires
that a vessel must be operated in U.S.-
foreign, or specified mixed foreign and
domestic trade, and must remain
documented under 46 U.S.C., Chapter
121. However, MARAD agrees with the
commentors that the establishment of an
across-the-board level of 10 percent
would not be necessary in all cases
under the MSP. Therefore, MARAD will
exercise its discretion to withhold funds
based on a carrier’s normal operating
experience. Section 295.31(a)(4) is being
amended accordingly.

Rulemaking Analysis and Notices

Executive Order 12866 (Regulatory
Planning and Review), and Department
of Transportation (DOT) Regulatory
Policies

This rulemaking is not considered to
be an economically significant
regulatory action under section 3(f) of
E.O. 12866. This Final Rule also is not
considered a major rule for purposes of
Congressional review under P.L. 104—
121. Since the program is designed to
support 47 vessels in FY 1997, each
receiving up to $2.1 million annually,
the Maritime Administrator finds that
the program will not have an annual
effect on the economy of $100 million
or more. However, it is considered to be
a significant rule under Executive Order
12866 and DOT’s Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979). Accordingly, it has been
reviewed by the Office of Management
and Budget.

The program is subject to annual
appropriations to provide payments to
the participants of $2.1 million for each
Agreement Vessel for each fiscal year in
which the agreement is in effect. These
payments are approximately 50 percent
less, per vessel, than the average
payments made under the existing ODS
program. A full regulatory evaluation is
not necessary since this rule only
establishes the procedures to implement
the Act, which imposes conditions for
enrollment of vessels in the MSP.

Federalism

MARAD has analyzed this rulemaking
in accordance with principles and
criteria contained in E.O. 12612 and has
determined that these regulations do not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility

Although the Regulatory Flexibility
Act of 1980, 5 U.S.C. 601 et seq, does

not apply to final rules for which a
proposed rulemaking was not required,
MARAD has evaluated this rule under
that Act and certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. The participants in this
program are not small entities.

Environmental Assessment

MARAD has concluded that this final
rule falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (NEPA) because they
would not individually or cumulatively
have a significant impact on the human
environment, as determined by section
4.05 and Appendices 1 and 2 of
Maritime Administrative Order MAO-
600-1, which contains MARAD
Procedures for Considering
Environmental Impacts (50 FR 11606,
March 22, 1985) implementing NEPA.
The final rule does not change the
environmental effect of the current ODS
program, which the MSP supersedes
(and which is currently under a
categorical exclusion pursuant to MAO-
600-1), because the vessels eligible for
the MSP (1) Will continue to operate
under the U.S. flag, and will continue to
be governed by U.S.-flag state control
while operating in the global commons;
and (2) are and will continue to be
designed, constructed, equipped and
operated in accordance with stringent
United States Coast Guard and
International Maritime Organization
standards for maritime safety and
marine environmental protection.
Therefore, this rule does not require an
environmental impact statement or an
environmental assessment pursuant to
NEPA.

Paperwork Reduction

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507
et seq.), this rulemaking contains new
information collection or recordkeeping
requirements, which were approved by
OMB (approval number 2133-0525)
under emergency approval authority
until February 28, 1997. This approval
was subsequently extended by OMB for
the customary three years on February
24, 1997.

This rule does not impose any
unfunded mandates.

List of Subjects in 46 CFR Part 295

Assistance payments, Maritime
carriers, Reporting and recordkeeping
requirements.

Accordingly, Part 295 of 46 CFR

Chapter Il, Subchapter C, is revised to
read as follows:

PART 295—MARITIME SECURITY
PROGRAM (MSP)

Subpart A—Introduction
Sec.

295.1 Purpose.

295.2 Definitions.
295.3 Waivers.

Subpart B—Establishment of MSP Fleet and
Eligibility

295.10 Eligibility requirements.

295.11 Applications.

295.12 Priority for awarding agreements.

Subpart C—Maritime Security Program

Operating Agreements

295.20 General conditions.

295.21 MSP assistance conditions.

295.22 Commencement and termination of
operations.

295.23 Reporting requirements.

Subpart D—Payment and Billing
Procedures

295.30 Payment.
295.31 Criteria for payment.

Subpart E—Appeals Procedures
295.40 Administrative determinations.

Authority: 46 App. U.S.C. 1171 et seq., 46
App. U.S.C. 1114 (b), 49 CFR 1.66.

Subpart A—Introduction

§295.1 Purpose.

This part prescribes regulations
implementing the provisions of Subtitle
B (Maritime Security Fleet Program) of
Title VI of the Merchant Marine Act,
1936, as amended, governing Maritime
Security Program payments for vessels
operating in the foreign trade or mixed
foreign and domestic commerce of the
United States allowed under a registry
endorsement issued under 46 U.S.C.
12105.

§295.2 Definitions.

For the purposes of this part:

(a) Act, means the Merchant Marine
Act, 1936, as amended by the Maritime
Security Act of 1996 (MSA)(46 App.
U.S.C. 1101 et seq.).

(b) Administrator, means the
Maritime Administrator, U.S. Maritime
Administration (MARAD), U.S.
Department of Transportation, who is
authorized to administer the MSA.

(c) Agreement Vessel, means a vessel
covered by a MSP Operating Agreement.

(d) Applicant, means an applicant for
a MSP Operating Agreement.

(e) Bulk Cargo, means cargo that is
loaded and carried in bulk without mark
or count.

(f) Chapter 121, means the vessel
documentation provisions of chapter
121 of Title 46, United States Code.

(9) Citizen of the United States, means
an individual or a corporation,
partnership or association as
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determined under section 2 of the
Shipping Act, 1916, as amended (46
App. U.S.C. 802).

(h) Contracting Officer, means the
Associate Administrator for National
Security, MARAD.

(i) Contractor, means the owner or
operator of a vessel that enters into a
MSP Operating Agreement for the vessel
with MARAD pursuant to §295.20 of
this part.

(j) DOD, means the U.S. Department
of Defense.

(k) Domestic Trade, means trade
between two or more ports and/or
points in the United States.

(I) Eligible Vessel, means a vessel that
meets the requirements of § 295.10(b) of
this part.

(m) Emergency Preparedness Program
Agreement, means the agreement,
required by section 653 of the Act,
between a Contractor and the Secretary
of Transportation (acting through
MARAD) to make certain commercial
transportation resources available
during time of war or national
emergency.

(n) Enrollment, means the entry into
a MSP Operating Agreement with the
MARAD to operate a vessel(s) in the
MSP Fleet in accordance with §295.20
of this part.

(o) Fiscal Year, means any annual
period beginning on October 1 and
ending on September 30.

(p) LASH Vessel, means a lighter
aboard ship vessel.

(q) Militarily Useful, is defined
according to DOD Joint Strategic
Planning Capabilities Plan (JSCAP)
guidance as follows:

(1) U.S. Sources—AlI active and
inactive ocean-going ships (and certain
other specially selected vessels) within
the following types and criteria from
United States sources with a minimum
speed of 12 knots.

(2) Dry Cargo—All dry cargo ships,
including integrated tug/barges (ITBs)
with a minimum capacity of 6,000 tons
(DWT) capable of carrying, without
significant modification, any of the
following cargoes: unit equipment,
ammunition, or sustaining supplies.

(r) MSP Fleet, means the fleet of
vessels operating under MSP Operating
Agreements.

(s) MSP Operating Agreement, means
the MSP Operating Agreement,
providing for MSP payments entered
into by a Contractor and MARAD.

(t) MSP Payments, means the
payments made for the operation of
U.S.-flag vessels in the foreign trade or
mixed foreign and domestic trade of the
United States allowed under a registry
endorsement issued under 46 U.S.C.
12105, to maintain intermodal shipping

capability and to meet national defense
and security requirements in accordance
with the terms and conditions of the
MSP Operating Agreement.

(u) Ocean Common Carrier, means a
carrier that meets the requirements of
the MSA, section 654(3).

(v) ODS, means Operating-Differential
Subsidy provided by Subtitle A, Title
VI, of the Act.

(w) Operating Day, means any day
during which a vessel is operated in
accordance with the terms and
conditions of the MSP Operating
Agreement.

(X) Related party, means:

(1) a holding company, subsidiary,
affiliate, or associate of a contractor who
is a party to an operating agreement
under Subtitle B, Title VI, of the Act;
and

(2) an officer, director, agent, or other
executive of a contractor or of a person
referred to in paragraph (x)(1) of this
section.

(y) Roll-on/Roll-off Vessel, means a
vessel that has ramps allowing cargo to
be loaded and discharged by means of
wheeled vehicles so that cranes are not
required.

(z) Secretary, means the Secretary of
Transportation.

(aa) United States Documented
Vessel, means a vessel documented
under Chapter 121 of Title 46, United
States Code.

§295.3 Waivers.

In special circumstances, and for good
cause shown, the procedures prescribed
in this part may be waived in writing by
the Maritime Administration, by mutual
agreement of the Maritime
Administration and the Contractor, so
long as the procedures adopted are
consistent with the Act and with the
objectives of these regulations.

Subpart B—Establishment of MSP
Fleet and Eligibility

§295.10 Eligibility requirements.

(a) Applicant. Any person may apply
to MARAD for Enrollment of Eligible
Vessels in MSP Operating Agreements
for inclusion in the MSP Fleet pursuant
to the provisions of Subtitle B, Title VI,
of the Act. Applications shall be
addressed to the Secretary, Maritime
Administration, 400 Seventh Street,
S.W., Washington, D.C. 20590.

(b) Eligible Vessel. A vessel eligible
for enrollment in a MSP Operating
Agreement shall be self-propelled and
meet the following requirements:

(1) Vessel Type. (i) Liner Vessel. The
vessel shall be operated by a person as
an Ocean Common Carrier.

(ii) Specialty vessel. Whether in
commercial service, on charter to the

DOD, or in other employment, the
vessel shall be either:

(A) a Roll-on/Roll-off vessel with a
carrying capacity of at least 80,000
square feet or 500 twenty-foot
equivalent units; or

(B) a LASH vessel with a barge
capacity of at least 75 barges; or

(iii) Other vessel. Any other type of
vessel that is determined by the
MARAD to be suitable for use by the
United States for national defense or
military purposes in time of war or
national emergency; and

(2) Vessel Requirements. (i) U.S.
Documentation. Except as provided in
paragraph (b)(2)(iv) of this section, the
vessel is a U.S.-documented vessel; and

(ii) Age. Except as provided in
paragraph (b)(2)(iii), on the date a MSP
Operating Agreement covering the
vessel is first entered into is:

(A) a LASH Vessel that is 25 years of
age or less; or

(B) any other type of vessel that is 15
years of age or less.

(iii) Waiver Authority. In accordance
with section 651(b)(2) of the Act,
MARAD is authorized to waive the
application of paragraph (b)(2)(ii) of this
section if MARAD, in consultation with
the Secretary of Defense, determines
that the waiver is in the national
interest.

(iv) Intent to document U.S. Although
the vessel may not be a U.S.-
documented vessel, it shall be
considered an Eligible Vessel if the
vessel meets the criteria for
documentation under 46 U.S.C. Chapter
121, the vessel owner has demonstrated
an intent to have the vessel documented
under 46 U.S.C. Chapter 121, and the
vessel will be less than 10 years of age
on the date of that documentation; and

(3) MARAD’s determination. MARAD
determines that the vessel is necessary
to maintain a United States presence in
international commercial shipping and
the applicant possesses the ability,
experience, resources and other
qualifications necessary to execute the
obligations of the MSP Operating
Agreement, or MARAD, after
consultation with the Secretary of
Defense, determines that the vessel is
militarily useful for meeting the sealift
needs of the United States.

§295.11 Applications.

(a) Action by MARAD. (1) Time
Deadlines. Not later than 30 days after
the enactment of the Maritime Security
Act of 1996, Pub. L. 104-239, MARAD
shall accept applications for Enroliment
of vessels in the MSP Fleet. Within 90
days after receipt of a completed
application, MARAD shall enter into a
MSP Operating Agreement with the
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applicant or provide in writing the
reason for denial of that application.

(2) Closure of Applications.
Applications for MSP Operating
Agreements shall be made only at such
time as, and in response to, publication
of invitations to apply by MARAD in the
Federal Register. After the
Administrator has fully allocated
authorized contracting authority
through the award of the maximum
number of vessels allowed under
§295.30(a), MARAD will not accept any
applications for award of new Operating
Agreements until additional contracting
authority becomes available, or existing
contracting authority reverts back to
MARAD.

(3) Reflagging for Eligible vessels.
Except as provided in paragraph (a)(4)
of this section, an applicant may remove
a vessel from U.S. registry without
MARAD approval if an application for
a MSP Operating Agreement has been
filed for that vessel, the applicant is
qualified, and it has been determined by
MARAD to be eligible under MSA
section 651(b)(1) under a priority for
which sufficient funds are available and
the Administrator has not awarded an
Operating Agreement for the vessel
within 90 days of that application.

(4) Reflagging ODS and MSC
chartered vessels. Vessels eligible under
MSA section 651(b)(1) which are also
subject to ODS contracts or on charter
to MSC, and for which applications
have been denied pursuant to
§295.11(a)(1) of this part, may be
removed from U.S. registry only after
those agreements have expired and only
after the age requirement in section
9(e)(3) of the Shipping Act, 1916 (46
App. U.S.C. 808) has been met.

(b) Action by the Applicant.
Applicants for MSP Payments shall
submit information on the following:

(1) Intermodal network. A statement
describing its operating and
transportation assets, including vessels,
container stocks, trucks, railcars,
terminal facilities, and systems used to
link such assets together;

(2) Diversity of trading patterns. A list
of countries and trade routes serviced
along with the types and volumes of
cargo carried;

(3) Vessel construction date;

(4) Vessel type and size; and

(5) Military Utility. An assessment of
the value of the vessel to DOD sealift
requirements.

(Approved by the Office of Management
and Budget under Control Number
2133-0525)

§295.12 Priority for awarding agreements.

Subject to the availability of
appropriations, MARAD shall enter into

individual MSP Operating Agreements
for Eligible Vessels according to the
following priorities:

(a) First priority requirements. First
priority shall be accorded to any Eligible
Vessel meeting the following
requirements:

(1) U.S. citizen ownership. Vessels
owned and operated by persons who are
Citizens of the United States as defined
in §295.2; or

(2) Other corporations. Vessels less
than 10 years of age and owned and
operated by a corporation that is:

(i) eligible to document a vessel under
46 U.S.C. Chapter 121; and

(i) affiliated with a corporation
operating or managing for the Secretary
of Defense other vessels documented
under 46 U.S.C. Chapter 121, or
chartering other vessels to the Secretary
of Defense.

(3) Limitation on number of vessels.
Limitation on the total number of
Eligible Vessels awarded under
paragraph (a) of this section shall be:

(i) For any U.S. citizen under
paragraph (a)(1), the number of vessels
may not exceed the sum of:

(A) the number of U.S.-flag
documented vessels that the Contractor
or a related party operated in the foreign
commerce of the United States on May
17, 1995, except mixed coastwise and
foreign commerce; and

(B) the number of U.S.-flag
documented vessels the person
chartered to the Secretary of Defense on
that date; and

(ii) For any corporation under
paragraph (a)(2) of this section, not more
than five Eligible Vessels.

(4) Related party. For the purpose of
this section a related party with respect
to a person shall be treated as the
person.

(b) Second priority requirements. To
the extent that appropriated funds are
available after applying the first priority
in paragraph (a) of this section, the
MARAD shall enter into individual MSP
Operating Agreements for Eligible
Vessels owned and operated by a person
who is:

(1) U.S. citizen. A Citizen of the
United States, as defined in § 295.2(g),
that has not been awarded a MSP
Operating Agreement under the priority
in paragraph (a) of this section, or

(2) Other. A person (individual or
entity) eligible to document a vessel
under 46 U.S.C. Chapter 121, and
affiliated with a person or corporation
operating or managing other U.S.-
documented vessels for the Secretary of
Defense or chartering other vessels to
the Secretary of Defense.

(c) Third priority. To the extent that
appropriated funds are available after

applying the first and second priority,
any other Eligible Vessel.

(d) Number of MSP Operating
Agreements Awarded. If appropriated
funds are not sufficient to award
agreements to all vessels within a
priority set forth herein, MARAD shall
award to each eligible applicant in that
priority a number of Operating
Agreements that bears approximately
the same ratio to the total number of
Operating Agreements requested under
that priority, and for which timely
applications have been made, as the
amount of appropriations available for
MSP Operating Agreements for Eligible
Vessels in the priority bears to the
amount of appropriations necessary for
MSP Operating Agreements for all
Eligible Vessels in the priority.

Subpart C—Maritime Security Program
Operating Agreements

§295.20 General conditions.

(a) Approval. MARAD may approve
applications to enter into a MSP
Operating Agreement and make MSP
Payments with respect to vessels that
are determined to be necessary to
maintain a United States presence in
international commercial shipping or
those that are deemed, after consultation
with the Secretary of Defense, to be
militarily useful for meeting the sealift
needs of the United States in national
emergencies.

(b) Effective date. (1) General Rule.
Unless otherwise provided in the
contract, the effective date of a MSP
Operating Agreement is the date when
executed by the Contractor and
MARAD.

(2) Exceptions. In the case of an
Eligible Vessel to be included in a MSP
Operating Agreement that is subject to
an ODS contract under Subtitle A, Title
VI, of the Act or on charter to the U.S.
Government, other than a charter under
the provisions of an Emergency
Preparedness Program Agreement
provided by Section 653 of the Act,
unless an earlier date is requested by the
applicant, the effective date for a MSP
Operating Agreement shall be:

(i) The expiration or termination date
of the ODS contract or Government
charter covering the vessel, respectively,
or

(i) Any earlier date on which the
vessel is withdrawn from that contract
or charter.

(c) Replacement Vessels. MARAD
may approve the replacement of an
Eligible Vessel in a MSP Operating
Agreement provided the replacement
vessel is eligible under § 295.10.

(d) Notice to shipbuilders. The
Contractor agrees that no later than 30
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days after soliciting any offer or bid for
the construction of any vessel in a
foreign shipyard, and before entering
into any contract for construction of a
vessel in a foreign shipyard, the
Contractor shall provide notice of its
intent to enter into such a contract (for
vessels being considered for U.S.-flag
registry) to MARAD. Within 10 business
days after the receipt of such
notification, MARAD shall issue a
notice in the Federal Register of the
Contractor’s intent. The Contractor is
prohibited from entering into any such
contract until 10 business days after the
date of publication of such notice.

(e) Early termination. A MSP
Operating Agreement shall terminate on
a date specified by the Contractor if the
Contractor notifies MARAD not later
than 60 days before the effective date of
the proposed termination, that the
Contractor intends to terminate the
Agreement. The Contractor shall be
bound by the provisions relating to
vessel documentation and national
security commitments to the extent and
for the period contained in section
652(m) of the Act.

(f) Non-renewal for lack of funds. If,
by the first day of a fiscal year,
insufficient funds have been
appropriated under Section 655 of the
Act for that fiscal year, MARAD shall
notify the Congress that MSP Operating
Agreements for which insufficient funds
are available will be terminated on the
60th day of that fiscal year if sufficient
funds are not appropriated or otherwise
made available by that date. If only
partial funding is appropriated by the
60th day of such fiscal year, then MSP
Operating Agreements for which funds
are not available shall be terminated
using the pro rata distribution method
used to award MSP Operating
Agreements set forth in §295.12(d).
With respect to each terminated
agreement the Contractor shall be
released from any further obligation
under the agreement, and the Contractor
may transfer and register the applicable
vessel under a foreign registry deemed
acceptable by MARAD. In the event that
no funds are appropriated, then all MSP
Operating Agreements shall be
terminated and each Contractor shall be
released from its obligations under the
agreement. Final payments under the
terminated agreements shall be made in
accordance with §295.30. To the extent
that funds are appropriated in a
subsequent fiscal year, existing
operating agreements may be renewed if
mutually acceptable to the
Administrator and the Contractor and
the MSP vessel remains eligible.

(9) Operation under a Continuing
Resolution. In the event a Continuing

Resolution (CR) is in place that does not
provide sufficient appropriations to
fully meet obligations under MSP
Operating Agreements, a Contractor may
request termination of the agreement in
accordance with paragraph (f), herein,
and §295.30.

(h) Requisition authority. To the
extent section 902 of the Act is
applicable to any vessel transferred
foreign under this section, the vessel
shall remain available to be
requisitioned by the Maritime
Administration under that provision of
law.

(i) Transfer of Operating Agreements.
A Contractor subject to an Agreement
may transfer that Agreement (including
all rights and obligations thereunder) to
any person eligible to enter into an
Agreement under the same priority
established in section 652(i)(1)(A) of the
Act as the Contractor, provided that:

(1) The Contractor gives notice of any
such transfer to the Maritime
Administrator by filing a completed
application;

(2) The transfer is not disapproved in
writing by the Maritime Administrator
within 90 days of the notification; and

(3) the vessel to be covered by the
Agreement after transfer is the same
vessel originally covered by the
Agreement or is an eligible vessel under
section 651(b) of the Act and is the same
type, and comparable to, the vessel
originally covered by the Agreement.

§295.21 MSP Assistance Conditions.

(a) Term of MSP Operating
Agreement. MSP Operating Agreements
shall be effective for a period of not
more than one fiscal year, and unless
otherwise specified in the Agreement,
shall be renewable, subject to the
availability of appropriations or
amounts otherwise made available, for
each subsequent fiscal year through the
end of FY 2005. In the event
appropriations are enacted after October
1 with respect to any subsequent fiscal
year, October 1 shall be considered the
effective date of the renewed agreement,
provided sufficient funds are made
available and subject to the Contractor’s
rights for early termination pursuant to
section 652(m) of the Act.

(b) Terms under a Continuing
Resolution (CR). In the event funds are
available under a CR, the terms and
conditions of the MSP Operating
Agreements shall be in force provided
sufficient funds are available to fully
meet obligations under MSP Operating
Agreements, and only for the period
stipulated in the applicable CR. If funds
are not appropriated at sufficient levels
for any portion of a fiscal year, the terms
and conditions of any applicable MSP

Operating Agreement may be voided
and the Contractor may request
termination of the MSP Operating
Agreement in accordance with
§295.20(f).

(c) National security requirements.
Each MSP Operating Agreement shall
require the owner or operator of an
Eligible Vessel included in that
agreement to enter into an Emergency
Preparedness Program Agreement
pursuant to Section 653 of the Act.

(d) Vessel operating requirements.
The MSP Operating Agreement shall
require that during the period an
Eligible Vessel is included in that
Agreement, the Eligible Vessel shall:

(1) Documentation. Be documented as
a U.S.-flag vessel under 46 U.S.C.
Chapter 121; and

(2) Operation. Be operated exclusively
in the U.S.-foreign trade or in mixed
foreign and domestic trade allowed
under a registry endorsement issued
under 46 U.S.C. 12105, and shall not
otherwise be operated in the coastwise
trade of the United States.

(e) Limitations. Limitations on
Contractors with respect to the
operation of foreign-flag vessels shall be
in accordance with section 804 of the
Act, as amended. The operation of
vessels, other than Agreement Vessels,
in the noncontiguous trades shall be
limited in accordance with service
levels and conditions permitted in
section 656 of the Act.

(f) Non-Contiguous Domestic Trade.
[Reserved]

(g9) Obligation of the U.S. Government.
The amounts payable as MSP Payments
under a MSP Operating Agreement shall
constitute a contractual obligation of the
United States Government to the extent
of available appropriations.

§295.22 Commencement and termination
of operations.

(a) Time frames. A Contractor that has
been awarded a MSP Operating
Agreement shall commence operations
of the Eligible Vessel, under the
applicable agreement or a subsequently
renewed agreement, within the time
frame specified as follows:

(1) Existing vessel. Within one year
after the initial effective date of the MSP
Operating Agreement in the case of a
vessel in existence on that date and after
notification to MARAD within 30 days
of the Contractor’s intent; or

(2) New building. Within 30 months
after the initial effective date of the MSP
Operating Agreement in the case of a
vessel to be constructed after that date.

(b) Unused authority. In the event of
a termination of unused authority
pursuant to paragraph (a) of this section,
such authority shall revert to MARAD.
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§295.23 Reporting requirements.

The Contractor shall submit to the
Director, Office of Financial Approvals,
Maritime Administration, 400 Seventh
St., SW., Washington, DC 20590, one of
the following reports, including
management footnotes where necessary
to make a fair financial presentation:

(a) Form MA-172. Not later than 120
days after the close of the Contractor’s
semiannual accounting period, a Form
MA-172 on a semiannual basis, in
accordance with 46 CFR 232.6; or

(b) Financial Statement. Not later
than 120 days after the close of the
Contractor’s annual accounting period,
an audited annual financial statement in
accordance with 46 CFR 232.6 and the
most recent vessel operating cost data
submitted as part of its Emergency
Preparedness Agreement.

(Approved by the Office of Management
and Budget under Control Number
2133-0525.)

Subpart D—Payment and Billing
Procedures

§295.30 Payment.

(a) Amount payable. A MSP
Operating Agreement shall provide,
subject to the availability of
appropriations and to the extent the
agreement is in effect, for each
Agreement Vessel, an annual payment
of $2,100,000 for each fiscal year. This
amount shall be paid in equal monthly
installments at the end of each month.
The annual amount payable shall not be
reduced except as provided in
paragraph (b) of this section and
§295.31(a)(3).

(b) Reductions in amount payable. (1)
The annual amount otherwise payable
under a MSP Operating Agreement shall
be reduced on a pro rata basis for each
day less than 320 in a fiscal year that an
Agreement Vessel is not operated
exclusively in the U.S.-foreign trade or
in mixed foreign and domestic trade
allowed under a registry endorsement
issued under 46 U.S.C. 12105. Days
during which the vessel is drydocked or
undergoing survey, inspection, or repair
shall be considered to be days during
which the vessel is operated, provided
the total of such days within a fiscal
year does not exceed 30 days, unless
prior to the expiration of a vessel’s 30
day period, approval is obtained from
MARAD for an extension of the 30 day
provision.

(2) There shall be no payment for any
day that a MSP Agreement Vessel is
engaged in transporting more than 7,500
tons (using the U.S. English standard of
short tons, which converts to 6,696.75
long tons, or 6,803.85 metric tons) of
civilian bulk preference cargoes

pursuant to section 901(a), 901(b), or
901b of the Act, provided that it is bulk
cargo.

§295.31 Criteria for payment

(a) Submission of voucher. For
contractors operating under more than
one MSP Operating Agreement, the
contractor may submit a single monthly
voucher applicable to all its agreements.
Each voucher submission shall include
a certification that the vessel(s) for
which payment is requested were
operated in accordance with §295.21(d)
and applicable MSP Operating
Agreements with MARAD, and
consideration shall be given to
reductions in amounts payable as set
forth in §295.30. All submissions shall
be forwarded to the Director, Office of
Accounting, MAR-330 Room 7325,
Maritime Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Payments shall be paid and processed
under the terms and conditions of the
Prompt Payment Act, 31 U.S.C. 3901.

(1) Payments shall be made per vessel,
in equal monthly installments, of
$175,000.

(2) To the extent that reductions
under §295.30(b) are known, such
reductions shall be applied at the time
of the current billing. The daily
reduction amounts shall be based on the
annual amounts in 295.30(a) of this part
divided by 365 days (366 days in leap
years) and rounded to the nearest cent.
Daily reduction amounts shall be
applied as follows:

FY 1997—$5,753.42
FY 1998—$5,753.42
FY 1999—$5,753.42
FY 2000—$5,737.70
FY 2001—$5,753.42
FY 2002—$5,753.42
FY 2003—$5,753.42
FY 2004—$5,737.70
FY 2005—$5,753.42

(3) In the event a monthly payment is
for a period less than a complete month,
that month’s payment shall be
calculated by multiplying the
appropriate daily rate in §295.31(a)(2)
by the actual number of days the
Eligible Vessel operated in accordance
with §295.21.

(4) MARAD may require, for good
cause, that a portion of the funds
payable under this section be withheld
if the provisions of § 295.21(d) have not
been met.

(5) Amounts owed to MARAD for
reductions applicable to a prior billing
period shall be electronically transferred
using MARAD’s prescribed format, or a
check may be forwarded to the Maritime
Administration, P.O. Box 845133,
Dallas, Texas 75284-5133, or the
amount owed can be credited to

MARAD by offsetting amounts payable
in future billing periods.
(b) [Reserved]

Subpart E—Appeals Procedures

§295.40 Administrative determinations.

(a) Policy. A Contractor who disagrees
with the findings, interpretations or
decisions of the Contracting Officer with
respect to the administration of this part
may submit an appeal to the Maritime
Administrator. Such appeals shall be
made in writing to the Maritime
Administrator, within 60 days following
the date of the document notifying the
Contractor of the administrative
determination of the Contracting
Officer. Such an appeal should be
addressed to the Maritime
Administrator, Att.: MSP Contract
Appeals, Maritime Administration, 400
Seventh St., S.W. Washington, D.C.
20590.

(b) Process. The Maritime
Administrator may require the person
making the request to furnish additional
information, or proof of factual
allegations, and may order any
proceeding appropriate in the
circumstances. The decision of the
Maritime Administrator shall be final.

By order of the Maritime Administrator.

Dated: July 10, 1997.

Joel C. Richard,

Secretary, Maritime Administration.

[FR Doc. 97-18559 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 961210346—-7035-02; 1.D.
070397G]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Adjustments to the 1997 State Quotas;
Commercial Quota Harvested for North
Carolina

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment,
notice of commercial quota harvest.

SUMMARY: NMFS issues this notification
announcing adjustments to the
commercial state quotas for the 1997
summer flounder fishery. This action
complies with regulations implementing
the Fishery Management Plan for the
Summer Flounder, Scup, and Black Sea
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Bass Fisheries (FMP), which require that
landings in excess of a state’s annual
summer flounder commercial quota be
deducted from that state’s quota the
following year. The public is advised
that quota adjustments have been made,
and is informed of the revised quotas for
the affected states. As a consequence of
this action, NMFS further announces
that no commercial quota is available
for landing summer flounder in North
Carolina for the remainder of the 1997
calendar year.

DATES: Effective July 9, 1997, through
December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Regina L. Spallone, Fishery Policy
Analyst, 508-281-9221.
SUPPLEMENTARY INFORMATION:
Regulations implementing summer
flounder management measures are
found at 50 CFR part 648, subparts A
and G. The regulations require annual
specification of a commercial quota that
is apportioned among the Atlantic
coastal states from North Carolina
through Maine. The process to set the
annual commercial quota and the
percent allocated to each state is
described in §648.100. The final
specifications for the 1997 summer
flounder fishery, adopted to ensure
achievement of a fishing mortality rate
of 0.3 for 1997, set a coastwide
commercial quota equal to 11,111,298 Ib
(5.0 million kg) (March 7, 1997, 62 FR
10473).

Section 648.100(d)(2) provides that all
landings for sale in a state shall be
applied against that state’s annual
commercial quota. Any landings in
excess of the state’s quota must be
deducted from that state’s annual quota

for the following year. NMFS published
all available 1996 landings data as part
of the final specifications for 1997, and
made associated adjustments to several
states’ 1997 quotas as a result of 1996
overages. Quota adjustments were made
to the 1997 commercial quotas for the
States of Maine, Massachusetts, Rhode
Island, Connecticut, New York, New
Jersey, Delaware, Virginia, and North
Carolina. At the time of publication of
the final specifications, the remaining
states of New Hampshire and Maryland
did not appear to have exceeded their
quotas.

When these data were presented to
the principal state official with marine
fishery management responsibility in
each constituent state, data were noted
as final, with the exception of Virginia
inshore landings of summer flounder,
which were preliminary. However, it
was noted that if additional data were
received that would alter the figures, an
adjustment would be necessary. Since
the final specifications were published,
additional landings from 1996 have
been reported by several states. These
late reports came from either federally
permitted dealers or state statistical
agencies.

Weekly dealer reports must be
received or postmarked, if mailed,
within 3 days after the end of each
reporting week. If a dealer is delinquent
in submitting its reports, a permit will
not be issued in the following year until
all delinquent reports are received.
Since dealers must renew permits
annually, some dealers have recently
submitted delinquent 1996 reports in
order to comply with the regulations
and receive a 1997 permit. NMFS

recognizes the problems that chronic
late dealer reporting poses to accurate
guota monitoring. As such, present
compliance monitoring includes
monthly checks of weekly dealer reports
(for quota managed species) versus
monthly dealer weighouts (for all
species), to eliminate concerns of a
dealer’s continued chronic late or
misreporting on weekly reports. If
chronic problems are noted, dealers are
referred to law enforcement for further
action.

Additionally, some states have
inshore fisheries that are not covered by
the Federal reporting system. These
landings data are collected by the
respective state agencies and submitted
to NMFS as they become available. As
a result of these late and/or additional
reports, in this case from the States of
Maryland, Virginia, and North Carolina,
additional 1996 landings data have
recently become available. In the case of
North Carolina, the state-collected data
were not provided to NMFS until May
28, 1997. While other state data were
received prior to that date, all of the
adjustments are made in this notice.

Based on dealer reports and other
available information, NMFS has
determined that the States of Maine,
Massachusetts, Rhode Island,
Connecticut, New York, New Jersey,
Delaware, Maryland, Virginia, and
North Carolina exceeded their 1996
guotas. The remaining State of New
Hampshire did not exceed its 1996
quota. The revised 1996 landings and
resulting overages for all states are given
in Table 1. The adjusted 1997
commercial quota for each state is given
in Table 2.

TABLE 1.—REVISED 1996 STATE COMMERCIAL LANDINGS

S Original 1996 landings * Revised 1996 landings Difference
tate
Ib (kg)2 Ib (kg) Ib (kg)
8,226 3,731 8,226 3,731 0 0
0 0 0 0 0 0
780,297 353,940 800,704 363,193 20,407 9,256
1,663,520 754,560 1,766,482 801,263 102,962 46,703
278,776 126,451 278,776 126,451 0 0
927,763 420,826 940,313 426,519 12,550 5,693
2,345,460 1,063,883 2,369,134 1,074,621 23,674 10,738
7,153 3,245 7,917 3,591 764 347
225,051 102,081 264,886 120,150 39,835 18,069
2,280,457 1,034,398 2,274,457 1,031,676 (6,000)3 (2,722)
3,688,217 1,672,947 4,227,052 1,917,359 538,835 244,411
TOUAl ottt 12,204,920 5,536,059 | 12,937,947 5,868,554 733,027 332,495

1Original 1996 landings data, as published March 7, 1997.
2Kilograms are as converted from pounds, and may not necessarily add due to rounding.

3 Parentheses indicate a negative nhumber.
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TABLE 2.—1997 READJUSTED STATE COMMERCIAL QUOTAS, AS ADJUSTED FOR REVISED 1996 OVERAGES

Adjusted 1997 quota ! Readjusted 1997 quota
State
Ib (Kg)2 Ib (Kg)

2,342 1,062 2,342 1,062
51 23 51 23
729,636 330,957 709,229 321,701
1,699,405 770,837 1,596,443 724,134
222,806 101,063 222,806 101,063
766,893 347,857 754,343 342,164
1,371,266 621,996 1,347,592 611,257
3(4,898) (2,222) 3(5,662) (2,568)
226,570 102,770 186,735 84,702
2,288,793 1,038,179 2,294,793 1,040,901
1,812,440 882,109 1,273,605 577,698
9,115,304 4,134,632 8,382,277 3,802,137

1 Adjusted 1997 quotas, as published March 7, 1997.
2Kilograms are as converted from pounds, and may not necessarily add due to rounding.

3Number in parentheses are negative.

Section 648.101(b) requires the
Administrator, Northeast Region,
NMFS, (Regional Administrator) to
monitor state commercial quotas and to
determine when a state commercial
quota is harvested. NMFS is required to
publish a notice in the Federal Register
advising a state and notifying Federal
vessel and dealer permit holders that,
effective upon a specific date, the state’s
commercial quota has been harvested
and no commercial quota is available for
landing summer flounder in that state.

Since this adjustment reduces the
adjusted 1997 North Carolina
commercial quota allocation from
1,812,440 Ib (882,109 kg), to 1,273,605
pounds (577,698 kg), and landings for
1997 to date in that State are in excess
of the adjusted quota, this notice also

serves to announce that the summer
flounder quota available to North
Carolina has been harvested. As a result,
no commercial quota is available for
landing summer flounder in that State
for the remainder of the 1997 calendar
year.

The regulations at § 648.4(b) provide
that Federal permit holders agree, as a
condition of the permit, not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours July 9, 1997, until 2400 hours,
December 31, 1997, landings of summer
flounder in North Carolina by vessels
holding commercial Federal fisheries
permits are prohibited unless additional
quota becomes available through a

transfer and is announced in the
Federal Register. Federally permitted
dealers are also advised that they may
not purchase summer flounder from
federally permitted vessels that land in
North Carolina for the remainder of the
calendar year, or until additional quota
becomes available through a transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 9, 1997.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-18462 Filed 7-9-97; 4:44 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM
12 CFR Part 250

[Miscellaneous Interpretations; Docket R—
0977]

Applicability of Sections 23A and 23B
of the Federal Reserve Act to
Transactions Between a Member Bank
and Its Subsidiaries

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: Sections 23A and 23B of the
Federal Reserve Act restrict the ability
of a member bank to fund an affiliate
through direct investment, loans, or
other transactions. The Board is
proposing to apply sections 23A and
23B to transactions between a member
bank and any subsidiary that engages in
activities that are impermissible for the
bank itself and that Congress has not
previously exempted from coverage by
section 23A. The proposed treatment is
largely consistent with the existing
treatment of these subsidiaries by the
other banking agencies, which have
applied sections 23A and 23B in some
form to transactions between a bank and
such subsidiaries.

DATES: Comments must be submitted on
or before September 3, 1997.

ADDRESSES: Comments, which should
refer to Docket No. R—-0977, may be
mailed to Mr. William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20551. Comments
addressed to Mr. Wiles also may be
delivered to the Board’s mail room
between 8:45 a.m. and 5:15 p.m. and to
the security control room outside of
those hours. Both the mail room and the
security control room are accessible
from the courtyard entrance on 20th
Street between Constitution Avenue and
C Street, N.W. Comments may be
inspected in Room MP-500 between
9:00 a.m. and 5:00 p.m. weekdays,
except as provided in §261.8 of the

Board’s Rules Regarding Availability of
Information, 12 CFR 261.8.

FOR FURTHER INFORMATION CONTACT:
Gregory Baer, Managing Senior Counsel
(202/452-3236), Pamela G. Nardolilli,
Senior Attorney (202/452-3289), or
Deborah M. Awai, Senior Attorney (202/
452-3594), Legal Division or Roger T.
Cole, Deputy Associate Director (202/
452-2618), Banking Supervision and
Regulation or Molly S. Wassom,
Assistant Director, Banking Supervision
and Regulation (202/452-2305), Board
of Governors of the Federal Reserve
System. For the hearing impaired only,
Telecommunications Device of the Deaf
(TDD), Diane Jenkins (202/452-3254).

SUPPLEMENTARY INFORMATION:
Background

Restrictions of Sections 23A and 23B

Sections 23A and 23B of the Federal
Reserve Act are designed to protect a
member bank from loss in transactions
with its affiliates.t Although sections
23A and 23B originally applied only to
member banks, Congress has since
applied these sections to insured
nonmember banks and savings
associations in the same manner as they
apply to member banks.2 Section 23A
protects these institutions in three major
ways. First, the statute limits “covered
transactions’ with any single affiliate to
no more than 10 percent of the bank’s
capital and surplus, and aggregate
transactions with all affiliates to no
more than 20 percent of capital and
surplus.3 Covered transactions include
extensions of credit, investments, and
other transactions exposing the member
bank to risk. Second, all transactions
between a member bank and its affiliate
must be on terms and conditions
consistent with safe and sound banking
practices, and, in particular, a bank may
not purchase low-quality assets from the
bank’s affiliate. Finally, the statute
requires that all credit exposures to an
affiliate be secured by a statutorily
defined amount of collateral.

Section 23B of the Federal Reserve
Act requires a member bank to engage
in transactions with its affiliates only on
terms and under circumstances that are

112 U.S.C. 371c, 371c-1.

212 U.S.C. 1828(j); 12 U.S.C. 1468.

3*“Capital and surplus’ has been defined by the
Board as tier 1 and tier 2 capital plus the balance
of an institution’s allowance for loan and lease
losses not included in tier 2 capital. 12 CFR
250.242.

substantially the same or at least as
favorable as those prevailing at the time
for comparable transactions with
unaffiliated companies.4 Section 23B
applies this restriction to any covered
transaction as defined by section 23A,
as well as other transactions, such as a
sale of securities or other assets to an
affiliate and the payment of money or
the furnishing of services to an affiliate.

Coverage of Subsidiaries of Banks

Section 23A defines an “affiliate” of
a member bank to include any company
that controls the member bank and any
company that is under common control
with the member bank.5 (The definition
is applied to insured nonmember banks
and savings associations in the same
way as member banks.) Section 23A
excludes from the definition of
“affiliate’” any subsidiary of the bank,
unless the Board determines by
regulation or order that the subsidiary
should be considered an affiliate. The
statute also excludes from the definition
of “affiliate” companies engaged solely
in certain specified activities: holding
the premises of the member bank,
conducting a safe deposit business, or
holding obligations issued or guaranteed
by the United States or its agencies.®

When section 23A was originally
enacted as part of the Banking Act of
1933, a majority-owned subsidiary of a
member bank was included as an
affiliate of the member bank.” In its 1982
redrafting of section 23A, Congress, at
the Board’s urging, amended the
definition of “affiliate” in section 23A
to exclude nonbank subsidiaries.8 This
statutory amendment was consistent
with the law as it had developed since
1933. The 1933 version of section 23A
already exempted from the definition of
“affiliate’” Edge Act subsidiaries,
Agreement corporations, companies
holding bank premises, companies

412 U.S.C. 371c-1(a)(1). Section 23B also
contains other provisions that apply in limited
cases.

512 U.S.C. 371c(b)(1). The definition also
includes other entities as an affiliate, including a
bank subsidiary of a member bank.

612 U.S.C. 371c(b)(2). The statute temporarily
excludes companies where control of the company
results from the exercise of rights arising out of a
bona fide debt previously contracted. The exception
generally lasts for two years.

7Banking Act of 1933, Pub. L. 73-66, section 13,
48 Stat. 162, 183 (1933).

8Banking Affiliates Act of 1982, Pub. L. 97-320,
section 410, 96 Stat. 1469, 1515 (1982) (codified at
12 U.S.C. 371c(b)(2)(A)).
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conducting a safe deposit business, and
certain other member bank subsidiaries
that Congress had authorized. In 1970,
the Board issued an interpretation that
also excluded from section 23A any
transaction between a member bank and
its “‘operations subsidiary,” defined as
*‘a separately incorporated department
of the bank, performing, at locations at
which the bank is authorized to engage
in business, functions that the bank is
empowered to perform directly.” © Thus,
in recommending that Congress exempt
subsidiaries in 1982, the Board stated,
“It should be noted that this
liberalization is much more limited than
it might first appear * * *. [M]ember
banks are generally prohibited from
purchasing stock, and of the few types
of companies whose stock is exempt
from this prohibition, several are
already exempt from the restriction of
Section 23A.” 10

Although Congress generally
exempted transactions with a subsidiary
from section 23A, it expressly granted
the Board authority to reimpose sections
23A and 23B on any subsidiary that has
*““a relationship with the member bank
or any subsidiary or affiliate of the
member bank, such that covered
transactions by the member bank or its
subsidiary with that company may be
affected by the relationship to the
detriment of the member bank or its
subsidiary.” 11 The Board has had few
occasions to exercise this authority, as
subsidiaries of banks generally have
continued to be limited in their
activities to those on which the 1982
amendments were premised.12

912 CFR 250.240 (1997).

10 A Discussion of Amendments to Section 23A of
the Federal Reserve Act Proposed by the Board of
Governors of the Federal Reserve System 15
(September 1981) (hereafter, Board’s 23A Proposal)
(attached as appendix to correspondence from
Chairman Paul Volcker to the Chairman and
Ranking Members of the House and Senate
Committees on Banking, Housing and Urban
Affairs, October 2, 1981).

1112 U.S.C. 371c(b)(1)(E).

121n one case, the Board concluded that
transactions between a bank and a subsidiary that
engaged in underwriting life insurance abroad
should be limited by section 23A. Citibank
Overseas Investment Corporation, 70 Fed. Res. Bull.
68 (1984). In another case, the Board determined
that certain investment advisory subsidiaries of a
national bank should be treated as affiliates of the
bank. Wells Fargo & Company, 76 Fed. Res. Bull.
465,466 (1990).

In addition, in 1987, the Board solicited comment
on a proposal regarding the real estate investment
and development activities of subsidiaries of banks
owned by bank holding companies. 52 FR 42301
(1987). As part of its rulemaking, the Board sought
comment on whether to apply sections 23A and
23B to the subsidiaries of banks engaged in real
estate activities. The Board never issued a final rule,
as market conditions caused banks to curtail their
real estate activities and thereby made such action
unnecessary.

Expansion of Subsidiary Activities

Increasingly, however, operating
subsidiaries are being authorized to
engage in activities impermissible for
the bank. The Board recently expressed
its belief that Congress did not intend,
in the National Bank Act or elsewhere,
to allow national banks to engage
through subsidiaries in activities
prohibited to the national bank itself.13
Indeed, as noted above, the 1982
amendments to section 23A were based
on the assumption that such activities
were impermissible. However, Congress
has allowed state banks and federal
savings associations to engage through a
subsidiary in some activities
impermissible to the state bank or thrift
itself. Thus, the issue of how a
subsidiary engaged in activities
impermissible for its parent institution
should be treated for purposes of
sections 23A and 23B arises regardless
of the permissibility of those activities
for national banks.

For example, as amended in 1991,
section 24 of the Federal Deposit
Insurance Act (FDI Act), although
generally prohibiting insured state
banks from engaging as principal
through a subsidiary in an activity that
is not permissible for a subsidiary of a
national bank, allows a state bank to
engage in such an activity provided
certain conditions are met: The activity
must be authorized by the bank’s state
chartering authority, the bank must
meet relevant capital requirements, and
the Federal Deposit Insurance
Corporation (FDIC) must determine that
the activity will not pose a significant
risk to the deposit insurance fund.14
Acting under that authority, the FDIC
recently allowed by order some state
chartered banks to invest in real estate
through majority-owned subsidiaries as
authorized by state law, and has issued
a proposed rulemaking that would allow
such activity by regulation when
authorized by state law, subject to
certain restrictions.15

As drafted, the FDIC’s proposed rule
would require the bank to comply with
sections 23A and 23B in its transactions
with a real estate subsidiary to the same
extent as if the subsidiary were an
affiliate, except that a bank’s loan to
finance the sale of real estate by the
subsidiary to a third party would not be
subject to the limits of section 23A

13See, e.g., Comment Letter from Board to
Comptroller of the Currency on Docket Numbers
97-06 and 97-07, May 5, 1997 (commenting on a
national bank’s proposal to engage in real estate
development and leasing through a subsidiary).

1412 U.S.C. 1831a.

1561 FR 43486 (1996).

provided that it complied with section
23B.16

The FDIC also has promulgated a rule
establishing parameters pursuant to
which state nonmember banks may, if
authorized by their state chartering
authority, underwrite and deal in
securities. The FDIC generally applies
the restrictions of section 23A of the
Federal Reserve Act to extensions of
credit to such a subsidiary, but does not
include investments in the subsidiary
toward the 23A limit and does not apply
the attribution rule of section 23A.
However, very few, if any, state
nonmember banks have established a
securities subsidiary pursuant to this
rule.?

With respect to thrifts, section
5(c)(4)(B) of the Home Owners’ Loan
Act (HOLA) allows a savings association
to invest up to three percent of its assets
in the capital stock, obligations, and
other securities of a *‘service
corporation.” 18 Under Office of Thrift
Supervision (OTS) rules, a service
corporation may conduct any activity
“reasonably related” to the activities of
financial institutions, even if that
activity is not permitted to the parent
savings association.1® Pursuant to OTS
rules, extensions of credit by a savings
association to a majority-owned service
corporation generally are not subject to
funding restrictions akin to sections 23A
and 23B, although other restrictions are
applied by statute and regulation.

Finally, as noted above, the Office of
the Comptroller of the Currency (OCC)
recently amended its rules to allow a
national bank to engage through an
operating subsidiary in activities
prohibited to the national bank. The
OCC rule would subject transactions
between national banks and such
subsidiaries to sections 23A and 23B.20

16]d. at 43499. If such credit were extended to a
third party to purchase property from an affiliate,
the credit would be subject to the “attribution rule”
of sections 23A and 23B, whereby any transaction
where the proceeds are used for the benefit of, or
transferred to, an affiliate is considered a
transaction with the affiliate. 12 U.S.C. 371c(a)(2),
371c-1(a)(3).

17See General Accounting Office, Banks’
Securities Activities: Oversight Differs Depending
on Activity and Regulator 65 (1995) (sampling
found no state nonmember banks engaged in
underwriting and dealing in bank-ineligible
securities). FDIC staff is currently aware of only one
such subsidiary.

1812 U.S.C. 1464(c)(4)(B).

1912 CFR 559.4. The OTS distinguishes service
corporations from ‘‘operating subsidiaries,” which
by definition may engage only in activities the
savings association may conduct directly.

20 61 FR 60342 (1996) (codified at 5 CFR 5.34
(HE@)(ii)).
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Proposal

Coverage of Transactions Between
Member Banks and Their Subsidiaries

The Board is proposing to designate a
subsidiary of a member bank as an
affiliate of the member bank if the
subsidiary engages in functions that the
member bank is not empowered to
perform directly and that Congress has
not previously exempted from sections
23A and 23B. Covered activities could
include real estate development and
underwriting and dealing in bank-
ineligible securities. The Board believes,
and proposes to find under the standard
set forth in section 23A(b)(1)(E), that the
relationship of such a subsidiary to its
parent institution could result in
funding of the subsidiary to the
detriment of the bank.

Absent application of sections 23A
and 23B, a bank would have a strong
incentive to use its resources to prevent
the failure of a subsidiary or affiliate.
Such efforts could include lending
below market rates, lending more than
is prudent, or purchasing low quality
assets from the subsidiary or affiliate.
Indeed, the risks to an insured
depository institution from a subsidiary
(as well as the rewards) appear to be
greater than those present when
nonbanking activities are conducted in
a holding company affiliate of the
institution. Under generally accepted
accounting principles and regulatory
capital rules, losses of the subsidiary
would generally be consolidated with
the parent bank, thereby adversely
affecting the capital position of the bank
from both a market and regulatory
perspective. Furthermore, because the
bank owns and controls the
management and operation of the
subsidiary, its reputational stake is
greater. Thus, in the Board’s view, the
incentive of bank management to
prevent or defer losses through easy
credit and other transactions is that
much stronger.

The Board is also concerned that
imposition of sections 23A and 23B on
an ad hoc basis by different agencies
could result in inconsistencies that
would create confusion or competitive
advantage by charter or structure. The
Board believes that it was this result
that Congress sought to avoid by
authorizing the Board to write the
regulations in this area.

Finally, the Board believes that
imposition of sections 23A and 23B
could help to ensure corporate
separateness. The requirement of
section 23B that transactions be on
market terms, in particular, could help
to prevent piercing of the bank’s
corporate veil. Nonetheless, the Board

recognizes that in this area, and with
respect to other safety and soundness
concerns, imposition of sections 23A
and 23B is not itself sufficient. Ensuring
that banks observe appropriate
principles of corporate separateness in
dealing with their subsidiaries, and that
the relationship of a subsidiary to its
parent bank does not otherwise
endanger the bank, will remain the
responsibility of the bank’s appropriate
Federal banking agency, as would
primary responsibility for monitoring
compliance with sections 23A and 23B
to the extent that they were applied.

The Board is not proposing to alter
the statutory exemption from sections
23A and 23B for two types of
subsidiaries. First, the Board’s proposal
would not affect the statutory
exemption for subsidiaries that are
engaged solely in activities in which the
member bank could engage directly.
Although concerns about imprudent
funding by a bank exist with respect to
these subsidiaries as well, they have
traditionally been exempt from sections
23A and 23B, and it is these subsidiaries
that Congress understood it was
exempting in the 1982 amendments.
More practically speaking, covering
these subsidiaries could result in the
activities simply being transferred back
to the bank, thereby imposing costs with
no corresponding benefit. Thus, the
Board is not proposing to apply sections
23A and 23B to such subsidiaries.

The proposal also would not cover
subsidiaries that Congress previously
had exempted from sections 23A and
23B when those statutes generally
applied to subsidiaries. In effect,
Congress has determined that the
benefits of allowing banks to assume
financial exposure to these types of
subsidiaries exceed the potential costs.

The proposed rule addresses such
subsidiaries in two ways. As noted, the
1933 version of section 23A exempted
subsidiaries engaged in certain specified
activities from coverage by sections 23A
and 23B. One group of activities could
be performed by either an affiliate or a
subsidiary; although these activities no
longer required an exemption if
performed in a subsidiary after 1982,
section 23A continued to exempt them
if performed in an affiliate.2! These
activities include conducting a safe
deposit business or holding bank
premises. Although the proposed rule

21 There were two other types of companies that
could operate as either a subsidiary or an affiliate
and that were exempt from the pre-1982 section
23A: agricultural credit corporations and livestock
loan companies. However, on the Board’s
recommendation, Congress discontinued the
affiliate exemption for these companies. Board’s
23A Proposal at 26.

would now treat a subsidiary
conducting such activities as an affiliate
under sections 23A and 23B, the
subsidiary would also qualify for the
exception that applies when such
activities are conducted in an affiliate.22
Thus, no language in the proposed rule
is necessary to exclude this group of
companies from coverage as subsidiaries
by sections 23A and 23B.

The second group of subsidiaries
exempt under the 1933 Act were Edge
Act subsidiaries and Agreement
corporations. Because those companies
were almost always subsidiaries of a
bank, Congress did not retain a specific
exception for them after the 1982
amendments (because they, like all
other subsidiaries, were already
exempt). Similarly, when member banks
were first authorized to invest directly
in the stock of foreign banks in 1966,
Congress specifically authorized the
Board to exempt transactions with such
foreign bank subsidiaries from section
23A.23 The Board did so between 1967
and 1982, but discontinued the
exemption as unnecessary after 1982.
Thus, the proposed rule needs to
contain specific language exempting
these subsidiaries.

Application of Sections 23A and 23B to
Insured Nonmember Banks and Savings
Associations

As noted above, if the Board were to
apply sections 23A and 23B to
transactions between a member bank
and its subsidiaries, then by operation
of law such application would also
extend to transactions between an
insured nonmember bank and a
subsidiary engaged in activities
impermissible for its parent, and to
transactions between a savings
association and a subsidiary engaged in
activities impermissible for its parent.
However, especially in the savings
association context, application of
sections 23A and 23B raises certain
policy issues. For example, in section 5
of the HOLA, Congress has expressly
permitted a savings association to invest
up to 3 percent of its assets in a service
corporation—an amount greater than
section 23A would allow.24 The Board
believes that if section 23A were
applied to service corporations, any
investment in a subsidiary expressly
permitted by section 5 of the HOLA
therefore should be exempt.
Furthermore, section 11(a)(1) of the

2212 U.S.C. 371c¢(b)(2)(B-D).

2312 U.S.C. 601 (Third).

24 At least one-half of the investment in excess of
one percent of a savings association’s assets must
be primarily used for community, inner-city and
community development purposes. 12 U.S.C.
1464(c)(4)(B).
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HOLA prohibits a savings association
from making a loan or extension of
credit to an affiliate if the affiliate is
engaged in impermissible bank holding
company activities. If the Board were to
designate a subsidiary as an “affiliate”
for purposes of sections 23A and 23B,
then this lending prohibition arguably
would be applied to savings
associations subsidiaries. Subsidiaries
of member banks are not subject to such
a prohibition. Accordingly, the Board
seeks comment on whether sections 23A
and 23B should be applied to
transactions between savings
associations and their subsidiaries and,
if so, in what manner.

Similarly, section 302(b) of the Small
Business Investment Act of 1958 25
allows member banks and non-member
insured banks to invest up to 5 percent
of their capital and surplus in small
business investment companies. The
Board does not propose to include any
investment by a member or nonmember
insured bank in a subsidiary that
qualifies as a small business investment
company towards the limitations of
section 23A, and seeks comment on
whether any additional transactions
should be covered.

Transactions Between a Subsidiary and
an Affiliate

Pursuant to sections 23A and 23B,
transactions between a subsidiary of a
bank and an affiliate of the bank are
treated as if they are transactions
between the parent bank and the
affiliate. For example, a loan by a
subsidiary of a bank to an affiliate of the
bank is subject to the collateral and
other qualitative restrictions of sections
23A and 23B, and the amount of the
loan is counted toward the bank’s
quantitative limits. This treatment is
consistent with such subsidiaries being
considered departments of the bank.

However, when such subsidiaries
engage in activities not permitted to the
bank, and the bank would be limited by
the proposed rule in its ability to fund
such subsidiaries, this restriction may
no longer be appropriate. If a subsidiary
is no longer treated as a part of the bank
when it borrows, it could be argued that
the subsidiary should not be treated as
part of the bank when lending to other
affiliates. Accordingly, the Board seeks
comment on whether transactions
between a bank subsidiary and an
affiliate of the bank should be exempt
from section 23A or 23B when the

2515 U.S.C. 682(b).

subsidiary is limited by sections 23A
and 23B in the funding it can receive
from its parent bank.

Remaining Issues

The Board recognizes that application
of sections 23A and 23B to bank
subsidiaries may raise interpretive
issues that the current application to
affiliates has not. For example, under
Generally Accepted Accounting
Principles, retained earnings of a
subsidiary are considered an investment
in the subsidiary by its parent bank and
would therefore be considered a covered
transaction for purposes of sections 23A
and 23B.26 The Board seeks comment on
whether additional interpretive issues
should be addressed in the final rule.

Regulatory Flexibility Act Analysis

This proposal is not expected to have
a significant economic impact on a
substantial number of small business
entities within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) because a substantial number of
small insured depository institutions do
not operate subsidiaries that are subject
to the regulation. The Board recognizes
that some small state banks have
established subsidiaries engaged in real
estate activities pursuant to section 24
of the FDI Act, and the proposal would
apply sections 23A and 23B to
transactions between the state banks
and these subsidiaries. However, in its
orders approving such subsidiaries, the
FDIC generally has required compliance
with sections 23A and 23B. The Board
seeks comment on whether the proposal
would impose any additional burden on
these entities, and what relief would be
appropriate.

Paperwork Reduction Act

No collection of information pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is contained in this notice.

List of Subjects in 12 CFR Part 250
Banks, banking, Federal Reserve
System.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR part 250 as follows:

PART 250—MISCELLANEOUS
INTERPRETATIONS

1. The authority citation for part 250
continues to read as follows:

2612 U.S.C. 371c(b)(7)(B).

Authority: 12 U.S.C. 78, 248(i) and 371c(e).

2. Section 250.243 is added to read as
follows:

§250.243 Applicability of sections 23A and
23B of the Federal Reserve Act to
transactions between a member bank and
its subsidiaries.

(a) Covered transactions between an
insured depository institution and its
subsidiary—(1) In general. For purposes
of sections 23A(b)(1) and 23B(d)(1) of
the Federal Reserve Act (12 U.S.C.
371c(b)(1) and 371c-1(d)(1)), “affiliate”
with respect to a member bank includes
any subsidiary of the member bank that
engages, directly or through a
subsidiary, in any activity in which its
parent bank may not engage directly.

(2) Exception for certain subsidiaries.
The following subsidiaries shall not be
considered an affiliate for purposes of
paragraph (a)(1) of this section:

(i) A corporation organized and
operating under section 25A of the
Federal Reserve Act (12 U.S.C. 611
631), and any subsidiary thereof;

(ii) A corporation operating under
section 25 of the Federal Reserve Act
(12 U.S.C. 601), and any subsidiary
thereof; and

(iii) A foreign bank held under
authority of section 25 of the Federal
Reserve Act (12 U.S.C. 601), and any
subsidiary thereof.

(3) Exception for certain investments.
An investment in a small business
investment company pursuant to
section 302(b) of the Small Business
Investment Act of 1958 (15 U.S.C.
682(b)) shall not be subject to the
lending limit of section 23A(a)(1)(A)
and shall not count towards the
aggregate lending limit of section
23A(a)(1)(B) (12 U.S.C. 371c (a)(1)(A)
and (a)(1)(B)).

(b) Covered transactions between a
subsidiary of an insured depository
institution and an affiliate of the
institution. For purposes of sections
23A(a)(1), 23A(c), and 23B(a)—(c) of the
Federal Reserve Act (12 U.S.C.
371c(a)(1), 371c(c), and 371c-1(a)—(c)), a
subsidiary of a member bank shall not
include any subsidiary that is
considered an affiliate for purposes of
paragraph (a)(1) of this section.

By order of the Board of Governors of the
Federal Reserve System, July 3, 1997.
William W. Wiles,

Secretary of the Board.
[FR Doc. 97-18526 Filed 7-14-97; 8:45 am]
BILLING CODE 6210-01-P
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 325, 326, 327, 346,
347, 351 and 362

RIN 3064—-AC05

International Banking Regulations;
Consolidation and Simplification

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: As part of the FDIC’s
systematic review of its regulations and
written policies under section 303(a) of
the Riegle Community Development and
Regulatory Improvement Act of 1994
(CDRI), the FDIC is seeking public
comment on its proposal to revise and
consolidate its three different groups of
rules and regulations governing
international banking. The first group
governs insured branches of foreign
banks and specifies what deposit-taking
activities are permissible for uninsured
state-licensed branches of foreign banks.
The FDIC’s proposal makes conforming
changes throughout this group of
regulations to reflect the statutory
requirement that domestic retail deposit
activities must be conducted through an
insured bank subsidiary, not through an
insured branch. Also with respect to
this group of regulations, the FDIC is
proposing to rescind the provisions
concerning optional insurance for U.S.
branches of foreign banks; the pledge of
assets formula has been revised; and the
FDIC Division of Supervision’s (DOS)
new supervision program—the Case
Manager approach—has been integrated
throughout the applicable regulations.
The second group of regulations governs
the foreign branches of insured state
nonmember banks, and also governs
such banks’ investment in foreign banks
or other financial entities. The FDIC’s
proposal modernizes this group of
regulations and clarifies provisions
outlining the activities in which insured
state nonmember banks may engage
abroad, and reduces the instances in
which banks must file an application
before opening a foreign branch or
making a foreign investment. The third
group of regulations governs the
international lending of insured state
nonmember banks and specifies when
reserves are required for particular
international assets. The FDIC is
proposing to revise this group of
regulations to simplify the accounting
for fees on international loans to make
it consistent with generally accepted
accounting principles. Consistent with
the goals of CDRI, the proposed rule will

improve efficiency, reduce costs, and
eliminate outmoded requirements.
DATES: Comments must be received on
or before September 15, 1997.
ADDRESSES: Send written comments to
Robert E. Feldman, Executive Secretary,
Attention: Comments/OES, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, D.C. 20429.
Comments may be hand delivered to the
guard station at the rear of the 17th
Street Building (located on F Street), on
business days between 7:00 a.m. and
5:00 p.m. (Fax number (202) 898-3838;
Internet address: comments@fdic.gov).
Comments may be inspected and
photocopied in the FDIC Public
Information Center, Room 100, 801 17th
Street, NW, Washington, D.C. 20429,
between 9:00 a.m. and 4:30 p.m. on
business days.

FOR FURTHER INFORMATION CONTACT:
Christie A. Sciacca, Assistant Director,
(202/898-3671), Karen M. Walter, Chief,
(202/898-3540), Suzanne L. Williams,
Senior Financial Analyst, (202/898—
6788), Division of Supervision; Jamey
Basham, Counsel, (202/898-7265),
Wendy Sneff, Counsel (202/898-6865),
Karen L. Main, Senior Attorney (202/
898-8838), Legal Division, FDIC, 550
17th Street, NW, Washington, D.C.
20429.

SUPPLEMENTARY INFORMATION: The FDIC
is conducting a systematic review of its
regulations and written policies. Section
303(a) of the CDRI (12 U.S.C. 4803(a))
requires the FDIC to streamline and
modify its regulations and written
policies in order to improve efficiency,
reduce unnecessary costs, and eliminate
unwarranted constraints on credit
availability. Section 303(a) also requires
the FDIC to remove inconsistencies and
outmoded and duplicative requirements
from its regulations and written
policies.

As part of this review, the FDIC has
determined that certain portions of part
346 are out-of-date, and other provisions
of this part require clarification.
Although the FDIC previously made
certain regulatory amendments which
took effect as recently as 1996, other
regulatory language contained in part
346 does not accurately reflect the
underlying statutory authority. The
FDIC has also determined that part 347
is outmoded. Part 347 has not been
revised in any significant regard since
1979, when it was originally
promulgated.

The FDIC has decided to consolidate
its international banking rules into a
single part, part 347, for ease of
reference. This proposal places material
on foreign branching and foreign bank
investment by nonmember banks,

currently located in part 347, into
subpart A of part 347. Material currently
located in part 346, governing insured
branches of foreign banks and deposit-
taking by uninsured state-licensed
branches of foreign banks, is placed in
subpart B of part 347. Part 351 of the
FDIC’s current rules and regulations,
which contains rules governing the
international lending operations of
insured state nonmember banks, is
placed in subpart C of new part 347.
Part 351 was originally adopted in 1984
as an interagency rulemaking in
coordination with the Board of
Governors of the Federal Reserve
System (FRB) and the Office of the
Comptroller of the Currency (OCC). The
proposed revisions to part 351 have
been discussed with representatives
from the OCC and FRB and they are in
general agreement with the changes.
However, as the other two federal
banking agencies are not ready to act on
a revised regulation at this time, the
FDIC has decided to unilaterally issue
its proposed revision to part 351 in
connection with its consolidation of the
international banking regulations.

In addition, the FDIC is currently
processing a complete revision of part
303 of the FDIC’s rules and regulations,
which contains the FDIC’s applications
procedures and delegations of authority.
For ease of reference, the FDIC will
consolidate its applications procedures
for international banking matters into a
single subpart of part 303, subpart J. At
this time, the FDIC cannot determine
whether this part 347 rulemaking will
be finalized before or after the FDIC’s
part 303 rulemaking. To deal with this
uncertainty, the FDIC’s part 303
proposal will contain an “interim”
version of subpart J, which will set out
application processes compatible with
the FDIC’s current versions of parts 346
and 347. In addition, this part 347
proposal includes, as a separate subpart
D of part 347, revised ‘‘permanent”
application procedures compatible with
the substantive provisions of this part
347 proposal. These “permanent”
application procedures will be located
in subpart J without substantive change,
displacing the interim procedures, once
both part 303 and part 347 are issued as
final rules.

The FDIC requests public comments
about all aspects of the proposal. In
addition, the FDIC is raising specific
questions for public comment, as set out
in connection with the analysis of the
proposal below.
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Proposed Revisions to Part 347, Foreign
Branches and Investments in Foreign
Banks and Other Entities

Background

Section 18(d)(2) of the Federal
Deposit Insurance Act (12 U.S.C.
1828(d)(2)) requires a nonmember bank
to obtain the FDIC’s consent to establish
or operate a foreign branch. Section
18(d)(2) also authorizes the FDIC to
impose conditions and issue regulations
governing the affairs of foreign
branches.

Section 18(l) of the FDI Act (12 U.S.C.
1828(l)) requires a nonmember bank to
obtain the FDIC’s consent to acquire and
hold, directly or indirectly, stock or
other evidences of ownership in any
foreign bank or other entity. Section
18(1) also states that these entities may
not engage in any activities in the
United States except as the Board of
Directors of the FDIC (Board), in its
judgment, has determined are incidental
to the international or foreign business
of these entities. In addition, section
18(l) authorizes the FDIC to impose
conditions and issue regulations
governing these investments. Finally,
although nonmember banks subject to
the interaffiliate transaction restrictions
of sections 23A and 23B of the Federal
Reserve Act, 12 U.S.C. 371c and 371c—
1, as expressly incorporated by section
18(j) of the FDI Act, 12 U.S.C. 1821(j),
section 18(l) provides that nonmember
banks may engage in transactions with
these foreign banks and other entities in
which the nonmember bank has
invested in the manner and within the
limits prescribed by the FDIC.

A nonmember bank’s authority to
establish a foreign branch or invest in
foreign banks or other entities, and the
permissible activities for foreign
branches or foreign investment entities,
must be established in the first instance
under the law of its state chartering
authority. Congress created sections
18(d)(2) and 18(l) out of a concern that
there was no federal-level review of
nonmember banks’ foreign branching
and investments. S. Rep. No. 95-323,
95th Cong., 1st Sess. (1977) at 15.
Although the FRB had long held
authority over foreign branching and
investment by state member banks and
national banks (member banks) under
the Federal Reserve Act, as well as
foreign investment by bank holding
companies under the Bank Holding
Company Act, the FDIC did not hold
corresponding statutory authority over
nonmember banks until Congress
created sections 18(d)(2) and 18(l) as
part of the Financial Institutions
Regulatory and Interest Rate Control Act
of 1978, Public Law 95-630 (FIRIRCA).

When the FDIC originally adopted
part 347 in 1979, to implement the
Corporation’s new authority under
sections 18(d)(2) and 18(l), the FDIC
adopted a rule which was virtually the
same as the corresponding provisions of
the FRB’s rules and regulations at the
time. Based on the above legislative
history, the FDIC determined that
Congress intended to bring the
international activities of nonmember
banks under federal controls that were
similar, but not necessarily identical, to
those contained in the FRB’s rules
governing the international activities of
member banks and bank holding
companies. 44 FR 25194, 25195 (April
30, 1979).

In developing its proposal to revise
part 347, the FDIC has therefore
maintained a parity with the substance
of the FRB’s corresponding rules on
foreign branching and investments by
member banks, contained in subpart A
of Regulation K (12 CFR 211.1-211.8).
The permissible activities for foreign
branches of nonmember banks and for
foreign entities in which nonmember
banks invest are virtually identical to
those authorized for member banks
under Regulation K. The amount limits
and extent to which nonmember banks
may engage in such activities without
obtaining the FDIC’s specific approval
are also very similar, taking into account
certain variances attributable to
structural differences between the types
of institutions governed. Where there
are substantive differences between the
FDIC’s proposal and the FRB’s rules
under subpart A of Regulation K, the
differences are noted below.

In certain of the few limited instances
in which the FDIC is proposing a
different treatment than the FRB’s under
Regulation K, the difference raises
issues under section 24 of the FDI Act
(12 U.S.C. 1831a) and part 362 of the
FDIC’s rules and regulations (12 CFR
part 362). Section 24 and part 362
prohibit a state bank from engaging as
principal in any activity which is not
permissible for a national bank, unless
the FDIC first determines that it would
not pose a significant risk of loss to the
appropriate deposit insurance fund and
the bank meets its minimum capital
requirements. Section 24 and part 362
similarly prohibit a subsidiary of a state
bank from engaging as principal in any
activity which is not permissible for a
subsidiary of national bank, unless the
FDIC first determines that it would not
pose a significant risk of loss to the
appropriate deposit insurance fund and
the bank meets its minimum capital
requirements. Section 24 and part 362
also prohibit a state bank from making
an equity investment which is not

permissible for a national bank, unless
the investment is made through a
majority-owned subsidiary, the FDIC
determines that it would not pose a
significant risk of loss to the appropriate
deposit insurance fund for the
subsidiary to hold the equity
investment, and the bank meets its
minimum capital requirements. Where
these section 24 issues arise, they are
discussed below.

Subpart A—Foreign Branches

The most significant revision made by
the proposal is the FDIC’s grant of
authority to a nonmember bank meeting
certain eligibility criteria to establish
foreign branches under general consent
or prior notice procedures. The existing
list of foreign branch powers under
current § 347.3(c) has also been
redrafted to bring it more in line with
modern banking practice. The proposal
also introduces expanded powers for
foreign branches to underwrite,
distribute, deal, invest in, and trade
foreign government obligations.

The general consent and prior notice
procedures are discussed in detail in the
analysis of subpart D, below, but to
summarize them briefly, proposed
§347.103(b) gives the FDIC’s general
consent for an eligible nonmember
bank—one which is well-capitalized,
well-rated under certain supervisory
assessment benchmarks, has no
supervision problems and has been in
operation at least three years—to
establish additional branches within a
foreign country or relocate a branch
within a foreign country. An eligible
nonmember bank which has established
its international expertise by
successfully operating foreign branches
or affiliates in two or more foreign
countries may also establish branches in
additional foreign countries upon 45
days prior notice to the FDIC. There are
certain necessary limitations on these
general consent and prior notice
procedures, however, as discussed in
the analysis of subpart D.

In an effort to modernize the list of
foreign branch powers currently
contained in §347.3(c), the proposal
eliminates § 347.3(c)(2), containing
specific authorization for a foreign
branch to accept drafts or bills of
exchange, and § 347.3(c)(5), containing
specific authorization for a foreign
branch to make loans secured by real
estate. In addition, the FDIC has not
included a counterpart to the FRB’s
specific authorization for a foreign
branch to engage in repurchase
agreements involving securities that are
the functional equivalent of extensions
of credit. In the FDIC’s view, these
activities are within the general banking
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powers of a foreign branch, and thus do
not require specific mention on the list
of activities which the FDIC is
authorizing in addition to such general
banking powers.

The proposal also eliminates
§347.3(c)(6), containing specific
authorization for a foreign branch to pay
its foreign branch officers and
employees a greater rate of interest on
branch deposits than the rate paid to
other depositors on similar branch
deposits. Regulation K presently
contains a similar provision. While
section 22(e) of the Federal Reserve Act
(12 U.S.C. 376) generally limits a
member bank’s authority to pay
employees a greater rate of interest than
the rate paid to other depositors on
similar deposits, the FDIC is not aware
of any current regulatory restrictions
directly prohibiting a nonmember bank
from doing so, assuming there were no
implications of insider abuse or of
evading certain limited regulatory
requirements concerning executive
compensation. Thus, in the FDIC’s view,
this activity is within the general
banking powers of a foreign branch of a
nonmember bank.

In addition, the FDIC has not
included a counterpart to the FRB’s
specific authorization for a foreign
branch to extend credit to an officer of
the branch residing in the foreign
country in which the branch is located
to finance the officer’s living quarters. In
the FDIC’s view, this activity is within
the general banking powers of a foreign
branch, provided that the bank observes
prudent banking practices and
Regulation O limits on loans to the
bank’s executive officers. Given that
Regulation O currently makes
provisions for a bank to finance an
executive officer’s purchase,
construction, maintenance, or
improvement of a personal residence,
the FDIC need not specifically authorize
it here.

To update the current authorization
under 8§ 347.3(c)(3) to hold the equity
securities of the central bank, clearing
houses, governmental entities, and
development banks of the country in
which the branch is located, proposed
§347.103(a)(2) adds debt securities
eligible to meet local reserve or similar
requirements, as well as shares of
automated electronic payment
networks, professional societies,
schools, and similar entities necessary
to the business of the branch. The
proposal continues to set the limit for
such investments at 1 percent of the
total deposits in all the bank’s branches
in that country as reported in the
preceding year-end call report, subject
to the same exclusions as currently

apply for investments required by local
law or permissible for a national bank
under 12 U.S.C. 24 (Seventh). The FDIC
specifically requests public comment on
whether this limit is too high or too low,
or should be calculated on a different
basis.

The current authorization under
§347.3(c)(4) to underwrite, distribute
and deal, invest and trade in obligations
of the national government of the
country in which the branch is located
has been similarly updated. Proposed
§347.103(a)(3) clarifies that obligations
of the national government’s political
subdivisions, and its agencies and
instrumentalities if supported by the
national government’s taxing authority
or full faith and credit, are also eligible.
The proposal also revises the
investment limit to make it 10 percent
of the nonmember bank’s tier 1 capital,
instead of the outdated reference to 10
percent of its capital and surplus.

Finally, the FDIC is considering
whether it would be appropriate and
desirable to permit a foreign branch to
underwrite, distribute and deal, invest
in and trade obligations of any foreign
government, rather than just the
obligations of the country in which it is
located. Proposed § 347.103(a)(3)(ii)
would permit this activity, so long as
the issuing country permits foreign
enterprises to do so. Since Regulation K
does not currently authorize member
(and thus national) banks to conduct
this activity, the proposal presents an
issue under section 24 of the FDI Act
and part 362 of the FDIC’s rules and
regulations. If adopted as part of the
final rule, § 347.103(a)(3)(ii) would
represent the FDIC’s determination that
the activity would not create a
significant risk to the deposit insurance
fund.t

Proposed § 347.103(a)(3)(ii) would
allow nonmember banks to consolidate
these activities, which must currently be
carried out in different branch offices in
each country, into a single branch office,
for more convenient administration and
oversight. The proposal would include
these activities as part of the 10 percent
limit applicable to local obligation
underwriting, distribution, investment
and trading, and would also require the
non-local obligations to be investment
grade. The FDIC would expect

1Because section 24 only permits the FDIC to
authorize equity investments which are not
permissible for a national bank through a majority-
owned subsidiary, proposed § 347.103(a)(3)(B)
would require any foreign government obligations
which constitute equity interests to be held through
a subsidiary of the foreign branch. However,
practically speaking, the vast majority of foreign
government obligations would be debt obligations
instead of equity interests, and could be held at the
branch level.

nonmember banks to make appropriate
periodic independent credit reviews to
determine and monitor the investment-
grade quality of issues which are
unrated or rated under comparatively
less-rigorous standards than the ones
used by U.S. ratings agencies. The FDIC
specifically requests comments on the
merits of the proposal, including
comments on appropriate amount limits
if the activity is authorized and any
appropriate safeguards which should be
imposed.

Subpart A—Foreign Investments

Overview

The FDIC is completely revising its
approach to approvals of a nonmember
bank’s investment in the stock or other
evidences of ownership of a foreign
bank or other entity. Section 347.4 has
not been revised in any significant
regard since the FDIC originally adopted
it, shortly after Congress gave the FDIC
statutory responsibility for reviewing
foreign investments. It currently
provides little information about the
types of activities in which the FDIC
would consider it to be appropriate for
a foreign investment entity to engage.
The rule requires specific FDIC approval
of virtually every foreign investment,
and limits total investment in all cases
to 25 percent of a nonmember bank’s
capital. Nonmember banks affected by
the rule have advised the FDIC that they
view the current approach as an
impediment to their ability to compete
effectively abroad. While the FDIC must
remain mindful of its supervisory
obligations arising from the FDI Act and
international supervisory agreements,
and has a responsibility to address
certain issues to ensure that
international operations do not threaten
the safety and soundness or financial
condition of nonmember banks, the
FDIC agrees that the rule can be
significantly revised in light of the
experience the Corporation has gained
since § 347.4 was originally adopted.

The FDIC’s proposal adopts an
approach like that of the FRB under
Regulation K. The proposed rule lists
the various types of financial activities
in which a nonmember bank’s foreign
subsidiaries and joint ventures may
engage. The proposal also authorizes
limited indirect investment in and
trading of the stock of nonfinancial
entities. Securities underwriting and
dealing abroad up to specified limits is
permitted, with the FDIC’s prior
approval. Moreover, the proposed rule
grants eligible nonmember banks the
FDIC’s general consent to make
investments in conformity with the rule
up to specified annual limits, and
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permits additional investments upon 45
days prior notice.

Investment in Foreign Banks and Other
Entities Engaged in Financial Activities

Proposed §347.104(b) contains a list
of approved activities which are
financial in nature. A foreign subsidiary
of a nonmember bank is limited to
conducting these authorized financial
activities, unless the nonmember bank
acquires the subsidiary as a going
concern, in which case up to 5 percent
of the subsidiary’s assets or revenues
may be attributable to activities which
are not on the list. Under the proposed
definition of “‘subsidiary” at
§347.102(p), a foreign organization is a
subsidiary of a nonmember bank if the
nonmember bank and its affiliates hold
more than 50 percent of the foreign
organization’s voting equity securities. It
is important to note that this proposed
definition of a subsidiary differs from
the commonly-used subsidiary
definitional structure based on section
2(d) of the Bank Holding Company Act
(12 U.S.C. 1841(d)). Under the section
2(d) type of structure, subsidiary status
typically arises upon ownership of 25
percent or more of the subsidiary’s
voting securities.

Subsidiary status under the section
2(d) type of structure also arises when
the parent controls election of the
majority of the subsidiary’s directors in
any manner or if the parent has the
power to directly or indirectly exercise
a controlling influence over the
management and policies of an
organization. In contrast, the FDIC’s
proposal separates these elements out
into their own definition of “control” at
§347.102(b). Section 347.102(b) also
provides that control is deemed to exist
whenever a nonmember bank or its
affiliate is a general partner of a foreign
organization. As is the case with
subsidiaries, any foreign organization
which is controlled by a state
nonmember bank or its affiliates,
regardless of the percent of voting stock
owned by the state nonmember bank, is
limited to conducting approved
financial activities contained on the
§347.104(b) list, subject to the same 5
percent exception for going concerns.

The FDIC has proposed the less-
inclusive subsidiary definition which is
triggered at 50 percent rather than the
more commonly-used 25 percent in
order to maintain consistency with the
corresponding provisions of Regulation
K. This less-inclusive approach is also
carried through to the definition of an
affiliate under proposed 8§ 347.102(a),
also to maintain consistency with
Regulation K. The FDIC has attempted
to establish activity and amount limits

in this part 347 proposal which take
into account any conduct of similar
activities by the nonmember bank’s
holding company or the holding
company’s other affiliates as authorized
by Regulation K. The use of consistent
definitional thresholds is of great
assistance to this end.

If a nonmember bank and its affiliates
hold less than 50 percent of the voting
equity securities of a foreign
organization and do not control the
organization, up to 10 percent of the
organization’s assets or revenues may be
attributable to activities which are not
on the list. If the nonmember bank and
its affiliates’ holdings are less than 20
percent of a foreign organization’s
voting equity interests, the nonmember
bank is also prohibited from making any
loans or extensions of credit to the
organization which are not on
substantially the same terms as those
prevailing at the time for comparable
transactions with nonaffiliated
organizations. The FDIC is
contemplating whether this 20 percent
limit should be somewhat higher, and
specifically requests public comment on
this point.

The list of authorized financial
activities in proposed § 347.104(b) is
modeled on the FRB’s corresponding
provision in Regulation K, 12 CFR
211.5(d). The proposal reorders the
activities in an effort to group similar
activities together, and where there are
conditions and limitations on the
conduct of a particular activity, this
additional information is separately set
out in proposed §8§ 347.105 and 347.106.
Additional activities require the FDIC’s
approval.

The proposal does not include six
activities which currently appear in
Regulation K. The FDIC has not
included these activities, because they
are each authorized under Regulation Y
(12 CFR 225.28(b)) as being closely
related to banking under section 4(c)(8)
of the Bank Holding Company Act
(Regulation Y list), and the proposal
authorizes foreign investment
organizations to engage in any activity
on the Regulation Y list. The omitted
activities are: financing; acting as
fiduciary; providing investment,
financial, or economic advisory
services; leasing real or personal
property or acting as agent, broker or
advisor in connection with such
transactions if the lease serves as the
functional equivalent of an extension of
credit to the lessee; acting as a futures
commission merchant; and acting as
principal or agent in swap transactions.

In addition, proposed § 347.104(b)
contains certain activities—for example,
data processing—which are also

authorized by the Regulation Y list, but
are subject to certain additional
limitations and conditions under
Regulation Y. In such cases, the
activities are included in § 347.104(b)
because a foreign investment entity is
permitted to conduct them under the
less restrictive terms of § 347.104(b). But
in cases in which the nonmember bank
relies solely on §347.104(b)’s cross-
reference to the Regulation Y list as
authority to conduct an activity, the
foreign investment entity must comply
with the attendant restrictions in 12
CFR 227.28(b).

Also, in the case of one activity
authorized by §347.104(b)’s cross-
reference to the Regulation Y list, acting
as a futures commission merchant
(FCM), the FDIC is contemplating
imposing one restriction in addition to
the restrictions imposed by Regulation
Y at 12 CFR 225.28(b). Under proposed
§347.106(a), a foreign investment entity
could not have potential liability to a
mutual exchange or clearing association
of which the foreign investment entity
was a member exceeding an amount
equal to 2 percent of the nonmember
bank’s tier 1 capital, unless the FDIC has
granted its prior approval.

This overall approach, in which part
347 specifies an approved list of
activities applicable to varying degrees
depending on the nonmember bank’s
proportional ownership of a foreign
organization, is a major change from the
approach under current part 347, in
which activities are evaluated on a case-
by-case basis in connection with the
FDIC’s approval of the investment. The
FDIC specifically requests public
comment on this new approach,
including whether the limits are
appropriate.

Unlike Regulation K, the FDIC’s
proposal authorizes nonmember banks
to directly invest in foreign
organizations which are not foreign
banks. Under 12 CFR 211.5(b)(2), the
only foreign organizations in which
member banks are permitted to invest
directly are foreign banks; foreign
organizations formed for the sole
purpose of either holding shares of a
foreign bank or for performing nominee,
fiduciary, or other banking services
incidental to the activities of the
member bank’s foreign branches or
affiliates; or subsidiaries of foreign
branches authorized under 12 CFR
211.3(b)(9). Any investment by a
member bank in a foreign organization
which is not one of these types of
entities must be made indirectly,
through an Edge corporation subsidiary
or foreign bank subsidiary of the
member bank. This limitation arises out
of the language of section 25 of the
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Federal Reserve Act, which generally
limits the direct investments of member
banks to foreign banks. In contrast,
section 18(l) of the FDI Act permits state
nonmember banks, to the extent
authorized by state law, to invest in
foreign “banks or other entities.” As
discussed above, the legislative history
of section 18(l) shows that Congress
was, at the time it created section 18(l),
mindful of the FRB’s parallel authority
over member banks under section 25.
Therefore, the FDIC interprets the
difference between the two statutes to
be significant, and the type of foreign
organizations in which a state
nonmember bank may invest directly
are not restricted by section 18(l).

A national bank’s inability to invest
directly in the shares of a nonbank
foreign organization raises issues under
section 24 of the FDI Act and part 362
of the FDIC’s rules and regulations. If a
nonmember bank acquires a sufficient
stake in a nonbank foreign organization
such that the nonbank foreign
organization is a “‘majority-owned
subsidiary” 2 of the state nonmember
bank for purposes of section 24, no
section 24 analysis is required. This is
because the FDIC’s proposed rule only
authorizes foreign organizations to
engage in the same activities which the
FRB has authorized for the foreign
subsidiaries of member (and thus
national) banks. Therefore, the
nonmember bank’s foreign subsidiary
could only engage as principal in the
same activities permitted for a foreign
subsidiary of a national bank, and
section 24’s application requirement is
never triggered.

If the nonmember bank holds a lesser
amount of the nonbank foreign
organization’s shares, such that it does
not arise to a ““majority-owned
subsidiary” within the meaning of
section 24 and part 362, the FDIC is
required by section 24 and part 362 to
determine that the nonmember bank’s
equity investment in a nonbank foreign
organization does not pose a significant
risk to the appropriate deposit insurance
fund. Moreover, section 24 and part 362

2Section 24 and part 362 do not set out a separate
definition of ““majority owned subsidiary.” Part 362
defines a “‘subsidiary” to mean any company
directly or indirectly controlled by an insured state
nonmember bank. Part 362 further defines
‘““‘control” to mean the power to vote, directly or
indirectly, 25 percent or more of any class of the
voting stock of a company, the ability to control in
any manner the election of a majority of a
company’s directors or trustees, or the ability to
exercise a controlling influence over the
management and polices of a company. A state
nonmember bank thus holds a company as a
““majority-owned subsidiary” when the bank holds
more than 50 percent of the company’s stock. This
is equivalent to the definition of “subsidiary” in
proposed § 347.102(p).

provide that the FDIC may only permit
equity investments to be held by the
bank through a majority-owned
subsidiary. Under the proposal, the
FDIC would permit such investments,
and require them to be held through
some form of U.S. or foreign majority-
owned subsidiary. If adopted as part of
the final rule, this would represent the
FDIC’s determination that dispensing
with the intermediate foreign bank
subsidiary or Edge subsidiary, the
vehicle through which a national bank
would be permitted to make this type of
investment, would not create a
significant risk to the deposit insurance
fund.

The FDIC is also omitting one activity
authorized by Regulation K concerning
a foreign investment entity’s ability to
underwrite life, annuity, pension fund-
related, and other types of insurance,
where the associated risks have been
determined by the FRB to be actuarially
predictable. Under Regulation K, the
FRB has not given general authorization
for this activity to be conducted directly
or indirectly by a subsidiary of a U.S.
insured bank. Since the activity is thus
not generally permissible for a
subsidiary of a national bank, a section
24 issue arises. However, under section
24(b) and 24(d)(2), the FDIC may not
give section 24 approval for a state bank
or its subsidiary to engage in insurance
underwriting to the extent it is not
permissible for a national bank, or is not
expressly excepted by other subsections
of section 24 covering limited types of
insurance underwriting. Therefore, the
FDIC is presently foreclosed from
granting general regulatory
authorization for nonmember banks to
underwrite life, pension-fund related, or
other types of insurance in this fashion.
The question of permitting nonmember
banks to underwrite annuities through a
foreign organization is beyond the scope
of this rulemaking.

The FDIC specifically requests public
comment on the list of activities under
proposed § 347.104(b), including the
scope of such activities and whether any
different conditions or limits would be
appropriate.

Portfolio Investments in Nonfinancial
Foreign Organizations

Proposed § 347.104(g) authorizes
nonmember banks to make portfolio
investments in a foreign organization
without regard to whether the activities
of the organization are authorized
financial activities listed in 8 347.104(b).
Aggregate holdings of a particular
foreign organization’s equity interests by
the nonmember bank and its affiliates
must be less than 20 percent of the
foreign organization’s voting equity

interests and 40 percent of its total
voting and nonvoting equity interests.
The FDIC is proposing the latter
restriction to prevent a nonmember
bank from, by obtaining a large equity
position albeit a nonvoting one,
obtaining a level of influence over the
foreign organization which is
inconsistent with the notion of a
portfolio holding. The nonmember bank
and its affiliates are not permitted to
control the foreign organization, and
any loan or extensions of credit to the
foreign organization are to be on
substantially the same terms as those
prevailing at the time for comparable
transactions with nonaffiliated
organizations.

The FDIC is considering limiting
these investments in nonfinancial
foreign organizations to an amount
equal to 15 percent of the nonmember
bank’s tier 1 capital. The FDIC seeks to
establish a level which will permit a
nonmember bank’s foreign subsidiaries
to compete effectively with other
financial institutions in their foreign
markets. The FDIC specifically requests
public comment on whether this limit is
too high, or too low, and whether any
additional safeguards are appropriate.
The FDIC is also considering whether
nonmember banks should be permitted
to hold somewhat more than 20 percent
of the organization’s voting equity
interests, and specifically requests
public comment on this issue.

In contrast to its approach with
foreign organizations engaged primarily
in financial activities authorized under
§347.104(b), proposed § 347.104(g) does
not displace current limitations
prohibiting member (and thus national)
banks from making nonfinancial
portfolio investments at the bank level
or through a domestic subsidiary of the
bank. Section 347.104(g) requires these
investments to be held through a foreign
subsidiary, or an Edge corporation
subsidiary (subject to the FRB’s
authorization). The FDIC believes a
nonmember bank’s foreign bank and
other financial subsidiaries must be
permitted to make such investments in
order to compete effectively in their
foreign markets, and since such
investments are permissible for a
national bank, no section 24 analysis is
required.

U.S. Activities of Foreign Organizations

As discussed above, section 18(l) of
the FDI Act states that the foreign
organizations in which nonmember
banks invest may not engage in any
activities in the U.S. except as the
Board, in its judgment, have determined
are incidental to the international or
foreign business of the foreign
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organization. Proposed § 347.107
addresses what activities may be
engaged in within the United States.
The proposal prohibits a nonmember
bank from investing in any foreign
organization which engages in the
general business of buying or selling
goods, wares, merchandise, or
commodities in the U.S., and prohibits
investments totaling over 5 percent of
the equity interests of any foreign
organization if the organization engages
in any business or activities in the U.S.
which are not incidental to its
international or foreign business. A
foreign organization will not be
considered to be engaged in business or
activities in the U.S. unless it maintains
an office in the U.S. other than a
representative office.

This structure follows the one
established by the FRB under
Regulation K. The FDIC is including the
5 percent threshold and the U.S. office
threshold in acknowledgment that the
U.S. is a leading international market
and a substantial number of foreign
organizations transact some portion of
their business here. If nonmember banks
are prohibited from investing in every
foreign organization which does even a
limited amount of its business in the
U.S., nonmember banks will be at a
disadvantage vis a vis their international
financial institution competitors.

Beyond these thresholds, the FDIC is
proposing to permit a foreign
organization to conduct activities that
are permissible in the U.S. for an Edge
corporation, or such other business or
activities as are approved by the FDIC.
In approving additional activities, the
FDIC will consider whether the
activities are international in character.
For activities proposed by a foreign
subsidiary or joint venture of a
nonmember bank, the FDIC will also
consider whether the activity would be
conducted through a foreign
organization to circumvent some legal
requirement which would apply if the
nonmember bank conducted the activity
through a domestic organization.

The FDIC specifically requests
comments on this aspect of the
proposal, including whether the
thresholds and approved U.S. activities
are appropriate.

Underwriting, Distributing, and Dealing
Equity Securities Outside the United
States

Under the proposal, a foreign
investment entity of a nonmember bank
would be permitted to underwrite,
distribute, and deal equity securities
outside the United States. Briefly
summarized, the FDIC is considering

imposition of three main limits as part
of proposed § 347.105:

Underwriting commitments for a single
issuer could not exceed an amount equal to
the lesser of $60 million or 25 percent of the
nonmember bank’s tier 1 capital.

Distribution and dealing shares of a single
entity could not exceed an amount equal to
the lesser of $30 million or 5 percent of the
nonmember bank’s tier 1 capital.3

The sum of underwriting commitments,
distribution and dealing shares, and any
portfolio investments in nonfinancial foreign
organizations under § 347.104(g) could not
exceed an amount equal to 25 percent of the
nonmember bank’s tier 1 capital.

Each of these three limits is discussed
further below. In determining
compliance with these limits, the
nonmember bank would count all
commitments of and shares held by
each foreign organization in which the
nonmember bank has invested pursuant
to subpart A of part 347. The
nonmember bank would also count all
commitments of and shares held by
foreign organizations in which the
nonmember bank’s affiliates have
invested pursuant to subpart A of
Regulation K.

The $60 million/25 percent
underwriting commitment limit could
be exceeded to the extent the
commitment is covered by binding
commitments from subunderwriters or
purchasers. The limit could also be
exceeded to the extent the commitment
is deducted from the nonmember bank’s
capital and the bank remains well-
capitalized after the deduction. At least
half of this deduction would be from
tier 1 capital, and the deduction would
be applicable for all regulatory
purposes.

The $30 million/5 percent limit on
the equity securities of a single entity
which may be held for distribution or
dealing would be subject to two
exceptions. First, in order to facilitate
underwritings, any equity securities
acquired pursuant to an underwriting
commitment extending up to 90 days
after the payment date of the
underwriting would not be included in
the limit. Second, up to 75 percent of
the position in an equity security could
be reduced by netting long and short
positions in the identical equity
security, or by offsetting cash positions
against derivative instruments
referenced to the same security. The
provision permitting netting of
derivative positions is intended to
recognize the beneficial impact of
prudent hedging strategies, and
encourage such strategies where the
nonmember bank and the foreign

3Regulation K currently authorizes the lesser of
$30 million or 10 percent.

organization determines they are
appropriate. The FDIC would expect a
nonmember bank asserting netting
involving derivatives to be able to
establish the validity of the hedging
strategy to the nonmember bank’s
examiners.

If the nonmember bank’s foreign
organizations hold the same equity
securities for distribution and dealing as
well as for investment or trading
pursuant to § 347.104 or the
corresponding provision of Regulation
K, two additional considerations would
apply:

The investment or trading securities would
be included in calculating the 5 percent/$30
million per-entity distribution and dealing
limit, in order to prevent securities which are
potentially distribution or dealing inventory
from being characterized as investment or
trading shares. Conversely, if the nonmember
bank relies on the general consent provisions
under proposed § 347.108 to acquire the
securities for investment or trading purposes,
distribution and dealing securities would be
counted towards the general consent
investment limits.

In addition, equity interests in a particular
foreign organization held for distribution and
dealing would be required to conform with
the limits of proposed § 347.104. Equity
interests held for distribution or dealing by
an affiliate permitted to do so under 8337.4
of the FDIC’s rules and regulations (12 CFR
337.4) or section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)) would be
counted for this limit. If the nonmember
bank’s foreign organizations hold equity
interests in the same entity for investment
and trading purposes, such interests would
be included in determining compliance with
these limits. However, in order to permit 100
percent underwriting, the proposal contains
an exception for equity securities acquired
pursuant to an underwriting commitment for
up to 90 days after the payment date for the
underwriting.

The combined limit, under which
nonfinancial portfolio shares,
underwriting commitments, and
distribution and dealing shares would
be limited to 25% of the nonmember
bank’s capital, would only include
underwriting commitments net of
amounts subject to commitments from
subunderwriters or purchasers or
already deducted from the nonmember
bank’s capital. Equity securities held for
distribution or dealing would only be
counted net of any position reduction
through netting, as permitted in
connection with the 5% dealing limit.

The FDIC specifically requests public
comments on the underwriting,
distribution, and dealing aspects of the
proposal, including comments on
whether the limits and limit
adjustments are too low or too high, the
basis upon which limits should be
calculated, and any appropriate
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safeguards. The FDIC also requests
comments on the proposed netting
provisions and on the type of hedging
strategies a nonmember bank might use
pursuant to the proposed netting
provisions concerning derivatives.

Approval of Investments

The FDIC is proposing to permit a
nonmember bank meeting certain
eligibility criteria to make foreign
investments under the rule pursuant to
general consent and prior notice
procedures. These procedures are
discussed in detail in the analysis of
proposed subpart D below, but to
summarize them briefly, proposed
§347.108 grants the FDIC’s general
consent for nonmember banks meeting
the same eligibility criteria as apply in
the foreign branching context to invest
up to 5 percent of their tier 1 capital in
any twelve month period, plus up to an
additional 5 percent in equity interests
for trading purposes. A sublimit of 2
percent of tier 1 capital per foreign
organization applies. The nonmember
bank must already have at least one
foreign organization subsidiary, and at
least one nonmember bank must have a
foreign organization subsidiary in the
relevant foreign country, in order for
general consent to be applicable. An
investment that does not qualify for
general consent, but is otherwise in
compliance with the rule, may be made
by an eligible bank upon 45 days prior
notice. There are certain necessary
limitations on these general consent and
prior notice procedures, however, as
discussed in the analysis of proposed
subpart D.

Extensions of Credit

Proposed § 347.109(a) does not alter
the FDIC’s current treatment under
§ 347.5 of extensions of credit to foreign
investment entities. The limitations of
section 18(j) of the FDI Act,
incorporating by reference the
interaffiliate transaction restrictions of
sections 23A and 23B of the Federal
Reserve Act, do not apply. The FDIC
specifically requests public comment
whether it is appropriate to continue
this aspect of the rule without change,
in light of the activities and investments
which would be permitted under the
proposal.

Debts Previously Contracted

With one exception, proposed
§347.109(b) does not alter the FDIC’s
current treatment under § 347.4(b),
whereby equity interests acquired to
prevent loss on a debt previously
contracted in good faith are not subject
to the limits and approvals of the
regulation. The FDIC is proposing to

extend the time period an institution is
granted to dispose of such equity
interests without the FDIC’s specific
approval under part 347 from one to two
years. The extension is not intended to
relieve an institution from its general
obligation to dispose of the investment
promptly under the circumstances and
make diligent efforts to such end.
However, extending the point at which
an application is required will reduce
administrative burden, and the FDIC
can monitor the progress of divestiture
efforts as part of the normal examination
cycle. As with the current requirements
of §347.4(b), the proposed rule is not
intended to displace any of the
nonmember bank’s concurrent
obligations under state law, or extend a
state law divestiture or approval period
of less than two years. The FDIC
specifically requests public comment on
the merits of extending this time period,
and the appropriate duration of the
extension.

Supervision and Recordkeeping for
Foreign Branches and Investments

With one exception, proposed
§347.110 does not alter the FDIC’s
current requirements for reporting and
recordkeeping under current § 347.6.
These requirements are intended to
facilitate both the nonmember bank’s
oversight of its foreign operations and
the FDIC’s supervision of them. The
proposal adds one new element. If a
nonmember bank seeks to establish a
foreign branch, or acquire a foreign joint
venture or subsidiary, in a country in
which applicable law or practice would
limit the FDIC’s access to information
about the branch or subsidiary for
supervisory purposes, the nonmember
bank may not rely on the FDIC’s general
consent or prior notice procedures to do
so. In such cases, the FDIC must have
an opportunity to evaluate the impact of
the limits on the FDIC’s access, and
determine whether the FDIC can still
serve its domestic and international
supervisory obligations through
measures such as duplicate record-
keeping in the U.S., reliance on host
country supervisors, operating policies
of the foreign organization, or reliance
on recognized external auditors.

Proposed Revisions to Part 346, Deposit
Insurance Requirements for State
Branches and Foreign Banks Having
Insured Branches

Background

The FDIC adopted part 346 as a final
regulation on July 9, 1979. This part was
originally promulgated to implement
various provisions of the International
Banking Act of 1978 (IBA) (Pub. L. 95—

369). 12 U.S.C. 3101 et seq. Under the
IBA, foreign banks operating in the
United States through branches,
agencies or commercial lending
companies are subject to federal
supervision and regulation similar to
that imposed on like activities of
domestic banks. For example, section 6
of the IBA requires certain branches of
foreign banks to obtain federal deposit
insurance. In particular, deposit
insurance is required for a federal
branch that accepts deposits of less than
$100,000 and for a state branch that
accepts deposits of less than $100,000 if
it is located in a state which requires
deposit insurance for state-chartered
banks. Exemptions from the insurance
requirement may be granted either by
regulation or by order of the OCC, in the
case of a federal branch, or the FDIC, in
the case of a state branch, if the branch
is not engaged in a domestic retail
deposit activity requiring insurance
protection. Section 6 also made
numerous amendments to the FDI Act.
The amendments to the FDI Act dealt
with in part 346 include: (1) A
requirement that the foreign bank give a
commitment for examination; (2) a
requirement that the foreign bank
pledge assets to the FDIC; (3) rules for
the maintenance of assets in the branch;
and (4) rules for the assessment of
deposits by the FDIC.

In 1991, the IBA was amended with
the passage of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA) (Pub. L. 102-242);
specifically, sections 201-215 of FDICIA
were enacted as the Foreign Bank
Supervision Enhancement Act of 1991
(FBSEA). This legislation made
numerous changes to the IBA. Section 6
of the IBA was amended to require that
any foreign bank that intends to conduct
domestic retail deposit activities in the
United States must do so by organizing
one or more insured bank subsidiaries
in the United States. Until this
legislative change, foreign banks were
allowed to accept initial deposits of less
than $100,000 in insured branches. In
addition, section 7 of the IBA was
amended by adding a new subsection
(h) which provides that a state-licensed
insured branch of a foreign bank may
not engage in any activity which is not
permissible for a federal branch of a
foreign bank unless the FRB has
determined that the activity is
consistent with sound banking practice,
and the FDIC has determined that the
activity would pose no significant risk
to the Bank Insurance Fund (BIF). The
statutory amendments to section 7 of the
IBA were implemented in part 346 in
final form and became effective on
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January 1, 1995. At that time, a new
subpart D was added to address the
application procedures and approval
process necessary for an insured state
branch to request permission from the
FDIC (and the FRB) to engage in or
continue an activity that is otherwise
not permissible for a federal branch of
a foreign bank. The statutory
requirement that a foreign bank only
accept domestic retail deposits in the
United States through an insured bank
subsidiary was not incorporated into
part 346 at that time.

Finally, in 1994, with the enactment
of section 107 of the Riegle-Neal
Interstate Banking and Branching
Efficiency Act of 1994 (Riegle-Neal Act)
(Pub. L. 103-328), the federal banking
agencies were charged with the
obligation of revising their respective
regulations adopted pursuant to section
6 of the IBA to ensure that the
regulations are consistent with the
legislative goal of “affording equal
competitive opportunities to foreign and
United States banking organizations in
their United States operations [and to]
ensure that foreign banking
organizations do not receive an unfair
competitive advantage over United
States banking organizations.” 12 U.S.C.
3104(a). To this end, the FDIC reviewed
and revised its regulation governing the
deposit insurance exemptions available
to state branches under part 346.
Section 346.6. The current list of
excepted deposit-taking activities
enumerated in § 346.6(a) became
effective on April 1, 1996.

Current Part 346

Subpart A of part 346 contains the
definitions of terms which are relevant
to the regulatory provisions set forth in
this part. Subpart B establishes rules for
determining which state branches must
obtain deposit insurance. Basically,
branches engaged in “retail”” deposit
activity must be insured while branches
engaged in ““wholesale’” deposit activity
do not have to be insured. Subpart B
also includes a requirement that where
one branch of a foreign bank becomes
insured, every branch of that bank in the
same state must become insured (except
for branches which accept only initial
deposits in an amount of $100,000 or
greater). This restriction on the
operation of insured branches applies to
both federal and state branches. Section
346.6 of this subpart lists the types of
excepted deposit-taking activities which
will not be deemed to be “domestic
retail deposit activity’” and describes the
procedures for a state branch to apply
for an exemption from the deposit
insurance requirement; 8 346.7 provides

depositor notification requirements for
those noninsured branches.

Subpart C of part 346 establishes rules
that apply to foreign banks which
operate insured state or federal
branches. These rules require a foreign
bank having an insured branch to: (1)
Provide the FDIC with information
regarding the bank’s activities outside of
the United States and allow the FDIC to
examine the foreign bank’s activities in
the United States; (2) maintain records
in an appropriate manner; (3) pledge
assets under terms acceptable to the
FDIC; and (4) maintain assets at the
branch equal in value to the branch’s
liabilities. Rules for assessing the
deposits of an insured branch are also
set out. As mentioned above, a new
subpart D was added in 1995 which
provides that a foreign bank operating
an insured state branch which desires to
engage in or continue an activity that is
not permissible for a federal branch,
pursuant to statute, regulation, official
bulletin or circular, or any other order
or interpretation issued in writing by
the OCC, shall file with the FDIC (and
the FRB) a prior written application for
permission to conduct or continue such
activity. Subpart D describes the
application contents, the filing
procedures and the circumstances under
which a plan of divestiture or cessation
must be submitted to the FDIC.

Subpart B Proposal

Former part 346 will become subpart
B of the new, consolidated part 347.
Unlike former part 347, former part 346
has been revised several times since its
original adoption to implement various
provisions of the IBA which were
amended by FBSEA and the Riegle-Neal
Act in 1991 and 1994, respectively.
However, one significant change to
section 6 of the IBA which was effected
by FBSEA in 1991 has not been
implemented by a revision of the FDIC’s
regulations. FBSEA amended section 6
of the IBA to require that foreign banks
which intend to conduct domestic retail
deposit activities in the United States
must organize insured bank subsidiaries
to conduct those deposit activities after
December 19, 1991. (Section 6(c) of the
IBA; however, in 1994, the section was
re-designated as section 6(d).) However,
any insured branches which were
accepting or maintaining domestic retail
deposit accounts on December 19, 1991,
are allowed to continue to operate as
insured branches conducting retail
deposit activities (grandfathered insured
branches). IBA section 6(d) also
provides an exception to the definition
of “foreign bank” which excludes *‘any
bank organized under the laws of any
territory of the United States, Puerto

Rico, Guam, American Samoa, or the
Virgin Islands the deposits of which are
insured by the [FDIC] pursuant to the
[FDI Act]”. IBA section 6(d)(3). This
definitional *‘carve out” has the effect of
allowing banks organized under the
laws of the territories included therein
to continue to conduct domestic retail
deposit activities in the United States
through insured branches rather than be
required to charter an insured bank
subsidiary. This statutory framework to
authorize and regulate the domestic
retail deposit activities of foreign banks
in the United States has been
implemented in proposed § 347.204.
Moreover, corresponding revisions to
other relevant sections in subpart B are
also being made to recognize this
statutory change to the deposit
insurance requirements for foreign
banks.

Proposed § 347.206 addresses
exemptions from the deposit insurance
requirement. Paragraph (a)(7) has been
revised in an effort to simplify and
clarify the calculation of the regulatory
de minimis exception. The transition
rule applicable to time deposits has
been revised by the deletion of the
reference to 90 days after the effective
date of the regulation which has been
rendered moot with the passage of time.
Finally, the FDIC is proposing to rescind
former §346.8 of its rules and
regulations. Former § 346.8 provides
foreign banks with the opportunity to
apply for deposit insurance for their
U.S. branches which would not
otherwise be required to be insured
pursuant to proposed § 347.204.

In the portion of former part 346 that
addressed the examination and
supervisory requirements for foreign
banks having insured branches, several
proposed changes have been made.
First, in proposed § 347.210 which sets
out the requirements for foreign banks
to pledge assets for the benefit of the
FDIC, the formula for calculating the
amount of assets to be pledged has been
simplified and clarified. Proposed
§347.210(b). Other revisions have been
made throughout proposed § 347.210 to
incorporate the FDIC DOS’s new
supervision program—the Case Manager
approach.

Finally, in connection with the FDIC’s
CDRI review of part 303 of its rules and
regulations, the application procedures
for the exemption from domestic retail
deposit activities for a noninsured
branch which were formerly found in
§346.6(b) of part 346 will be
temporarily transferred to § 347.404,
and the application and divestiture plan
procedures set forth in the current
section governing FDIC approval for
state insured branches to conduct
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activities not permissible for federal
branches will be temporarily relocated
to §347.405 of this part. Because former
part 346 will become subpart B of the
proposed part 347, the two separate
scope sections of the former part have
been combined to create a more
cohesive and integrated subpart B. Some
technical and non-substantive changes
have been made to several of the
definitions in proposed § 347.202, and
the terms have been alphabetized for the
reader’s ease of reference.

Insurance of Deposits Sections

As presented above in the general
discussion of the proposed subpart B,
one legislative change which must be
incorporated throughout the applicable
sections addressing deposit insurance
requirements for state branches is the
mandate that domestic deposit retail
activity be conducted through an
insured bank subsidiary. The first
section in subpart B which is affected by
this statutory change is proposed
§347.201 which discusses the scope of
the new subpart. Proposed § 347.204,
“Insurance requirement”, is being
completely reorganized to incorporate
the statutory requirement that a foreign
bank must organize an insured bank
subsidiary to initiate or conduct
domestic retail deposit activity in the
United States. This requirement is set
forth in proposed § 347.204(a).
Paragraph (b) of that section sets out the
exclusion to the definition of “foreign
bank” discussed above, which will
allow banks organized under the laws of
the U.S. territories included therein to
conduct domestic retail deposit
activities through insured branches
rather than being required to charter an
insured bank subsidiary. This exception
reflects the fact that banks organized in
these jurisdictions are already subject to
more comprehensive examination and
supervision by the U.S. banking
regulatory agencies, and therefore, these
banks can engage in retail deposit-taking
in the U.S. through their branch
networks. Paragraph (c) recognizes that
there are grandfathered insured
branches that are authorized to continue
domestic retail deposit activities
because they were operating prior to the
effective date of the FBSEA legislation.
And finally, paragraph (d) authorizes
foreign banks to establish or operate
noninsured branches if such branch (i)
is only conducting a ‘““wholesale”
deposit operation, (ii) is only accepting
deposits that are permissible for an Edge
Act corporation (pursuant to § section
347.205); or (iii) meets the requirements
for an exemption from the definition of
“‘domestic retail deposit activity”
pursuant to proposed § 347.206.

The FDIC is proposing to make minor
revisions to § 346.6 (proposed
§347.206)—the section which
enumerates the exemptions to the
definition of ““domestic retail deposit
activities” for state branches of foreign
banks. Proposed § 347.206(a) will be
amended to provide that if the state
branch conducts deposit-taking
activities which do not fall within the
enumerated exceptions in proposed
§347.206(a), then the parent foreign
bank will be required to organize an
insured bank subsidiary to engage in
such retail deposit activities in the U.S.
(The foreign bank will still have the
option, however, to operate a
noninsured branch which accepts initial
deposits of less than $100,000 that do
not otherwise fall within the exceptions
enumerated in paragraphs (a)(1)-(a)(7)
of this section by applying for the
FDIC’s consent pursuant to proposed
§347.206(b)). Paragraph (a)(7) of the
proposed section, the regulatory de
minimis exception, is being revised to
clarify the calculation methodology and
to delete the ““average daily basis”
reference. As stated in the preamble to
the final rule when the current
exceptions were adopted on April 1,
1996:

[t]he FDIC wishes to make it clear that the
numerator is comprised of the total amount
of deposits accepted under the de minimis
exception, not just the amount of the initial
deposits of less than $100,000 which were
accepted to open the accounts.

61 FR 5671, 5674 (February 14, 1996).
The de minimis calculation
methodology remains unchanged from
the current rule. See FDIC Legal
Division Staff Advisory Opinion
(unpublished) dated December 16, 1985
from Katharine H. Haygood, Esqg.
Paragraph (b) of proposed § 347.206 will
be revised by transferring the
application for an exemption procedure
set forth therein to § 347.404 of
proposed subpart D until the FDIC’s
proposed part 303 is finalized. Lastly,
the transition rule for time deposits set
forth in proposed paragraph (c) is being
revised by deleting the reference to 90
days after April 1, 1996—which was the
effective date of these particular
regulatory changes. This transition
period was originally included to afford
branches the requisite time to reclassify
or divest time deposits that would
mature very soon after the regulation’s
effective date. This transition period has
expired, and therefore, this reference
will be deleted. The FDIC invites public
comment on the clarification of the
calculation methodology.

The FDIC proposes to rescind former
§346.8 which permits a foreign bank to

apply to the FDIC for deposit insurance
for a noninsured federal or state branch
when it is not otherwise required to be
insured. When the IBA was initially
enacted in 1978, certain provisions
thereof amended the FDI Act to provide
that “[s]ubject to the provisions of [the
FDI Act] and to such terms and
conditions as the Board of Directors may
impose, any branch of a foreign bank

* * * may become an insured branch.”
12 U.S.C. 1815(b). Although the
statutory mandate of FBSEA now
requires a foreign bank that proposes to
engage in domestic retail deposit
activity to organize an insured bank
subsidiary, noninsured branches are
still authorized to operate in the U.S.
because they are not engaged in
domestic retail deposit activity.
(Noninsured branches are permitted to
conduct wholesale deposit activities,
and are authorized to operate under

88 347.205 and 347.206 of the proposed
subpart B.) Section 5(b) of the FDI Act
is still, in theory, applicable to these
U.S. branches of foreign banks. 12
U.S.C. 1815(b). Because of this statutory
underpinning, rescinding the regulation
does not really affect a foreign bank’s
discretion to apply to the FDIC for
insurance. Former § 346.8 added
nothing substantive to the statutory
authorization and, therefore, is
redundant and unnecessary.

Since the enactment of FBSEA in
1991, there can be no de novo insured
branches to conduct domestic retail
deposit-taking activities. It was
Congress’ intent that foreign banks
wishing to conduct domestic retail
deposit activities in the U.S. must do so
through an insured bank subsidiary. The
FDIC recognizes that there are
regulatory exemptions which allow
noninsured branches to accept initial
deposits of less than $100,000 without
being deemed to be engaged in domestic
retail deposit activities. See, proposed
§347.206. Although a technical reading
of section 5(b) of the FDI Act suggests
that a foreign bank may still apply to the
FDIC for deposit insurance for a
noninsured branch, as a practical matter
the FDIC does not foresee many
circumstances in which it could be
appropriate for the FDIC Board of
Directors (Board) to approve such an
application. The Board would review
the facts and circumstances in each
case, in addition to the pertinent legal
and policy considerations, and would
have to determine whether to actually
approve an application for deposit
insurance for a noninsured branch. The
FDIC is requesting public comment on
its proposed rescission of former § 346.8
as well as any possible effects on U.S.
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branches of foreign banks of such an
action.

Proposed Sections Addressing Foreign
Banks Having Insured Branches

Proposed §347.210(a) sets forth the
FDIC’s requirement that an insured
branch pledge assets for the benefit of
the FDIC or its designee. Paragraph (b)
of the proposed section will contain a
revised formula for calculating the
amount of assets that the insured branch
will be required to pledge to satisfy the
requirement in paragraph (a) of
proposed § 347.210. Currently, in order
to satisfy the pledge of assets
requirement, an insured branch must
pledge assets equal to five percent of the
average of the insured branch’s
liabilities for the last 30 days of the
second and fourth calendar quarters,
respectively. Paragraph (b) then
provides detailed instructions for
making this calculation. Proposed
§347.210(b) will provide that the
amount of assets that must be pledged
to the FDIC will be equal to “five
percent of the average of the insured
branch’s liabilities for the last 30 days
of the most recent calendar quarter.”
This formula will be more
straightforward to apply and the
calculation thereof will be easier for the
insured branches. However, the foreign
bank will be required to provide the
appropriate FDIC regional director with
a written report regarding the pledged
assets on a quarterly basis rather than
semi-annually, in accordance with
proposed § 347.210(e)(6)(ii). This new
reporting requirement will be consistent
with other FDIC reporting requirements,
such as the filing of Reports of Income
and Condition, and with the FDIC’s
policy of analyzing financial data on a
quarterly basis. It is the FDIC’s belief
that the quarterly reporting requirement
will not impose a significant additional
burden on affected foreign banks
because the information is already being
collected and maintained by the bank.
Submitting it to the FDIC will not
require much additional preparation by
the affected banks. However, the FDIC is
soliciting public comment regarding this
proposal to require these reports on
pledged assets to be submitted on a
quarterly basis rather than semi-
annually.

In proposed § 347.210(c), the
restriction that a depository may not be
an affiliate of the foreign bank whose
insured branch is seeking to use the
depository has been moved from the
definition of “‘depository”’, proposed
§347.202(d), to this substantive
provision. A requirement that the
foreign bank shall concurrently provide
copies of all the documents and

instruments delivered to the depository
to the appropriate FDIC regional
director has been added in paragraph
(e)(4) of the proposed section. Many of
the provisions in proposed §347.210(e)
will be revised to incorporate references
to the appropriate FDIC regional office
or official to fully integrate DOS’s new
Case Manager approach to bank
supervision. Finally, the delegation of
authority to the Director of DOS (and to
the Deputy Director (DOS)) to enter into
or revoke the approval of a pledge
agreement or to require the dismissal of
a depository pursuant to § 303.8(f) of the
FDIC’s rules and regulations has been
transferred to proposed § 347.210, and
will become new paragraph (f) of that
section.

Proposed § 347.213 will retain the
substantive requirements and standards
regarding the necessity for an insured
state branch to apply to the FDIC (and
the FRB) for their approval to conduct
or continue an activity which is
otherwise not permissible for a federal
branch. However, the application and
plan of divestiture procedures which
were formerly found in §346.101 will
be temporarily transferred to new
§347.405 of subpart D until the FDIC’s
proposed part 303 is finalized.

Definitions

Some technical and non-substantive
changes have been made to various
definitions in proposed § 347.202. As
mentioned above, the definition of
“depository” has been amended by
deleting the restriction that a depository
cannot be an affiliate of the foreign bank
whose insured branch is seeking to use
the depository. This limitation has been
moved to proposed § 347.210(c), the
substantive provision which addresses
the requirements for a depository which
must be contained in the pledge
agreement. In addition, the definition of
“foreign bank’ has been revised by
deleting the exclusionary language
which “‘carves out’ any banks that are
organized under the laws of U.S.
territories from the requirement that a
foreign bank organize an insured bank
subsidiary to conduct domestic retail
deposit activities in the U.S. This
exclusionary language has been re-
located and designated as proposed
§347.204(b). In this way, the exclusion,
which is found in section 6(d)(3) of the
IBA, will be read in conjunction with
the other regulatory language which
implements sections 6(c) and (d) of the
IBA in proposed 8§ 347.204. Finally, the
terms in the definitional section have
been alphabetized for the reader’s ease
of reference.

Subpart C—International Lending

The International Lending
Supervision Act of 1983 (ILSA), 12
U.S.C. 3901, et. seq., strengthens
supervision of international lending by
requiring each federal banking agency to
evaluate the foreign country exposure
and transfer risk of banks within its
jurisdiction for use in examination and
supervision of such banks. To
implement this provision, the federal
banking agencies, through the
Interagency Country Exposure Review
Committee (ICERC), assess and
categorize countries on the basis of
conditions that may lead to increased
transfer risk. In addition, section 905(a)
of ILSA directs each federal banking
agency to require banks within its
jurisdiction to establish and maintain a
special reserve whenever the agency
determines that the quality of a bank’s
assets has been impaired by a protracted
inability of public or private borrowers
in a foreign country to make payments
on their external indebtedness, or no
definite prospects exist for the orderly
restoration of debt service. 12 U.S.C.
3904(a). In keeping with the
requirements of ILSA, on February 13,
1984, the FDIC, the Office of the
Comptroller of the Currency and the
Board of Governors of the Federal
Reserve System (collectively, the federal
banking agencies) issued a joint notice
of final rulemaking requiring banks to
establish special reserves, the allocated
transfer risk reserve (ATRR), against the
risks presented in certain international
assets.

The current regulation sets forth
specific instructions on the accounting
treatment for the ATRR. The
instructions for the preparation of
Consolidated Reports of Condition and
Income (Call Reports) provide that a
bank which is required by ILSA and the
regulations of the federal banking
agencies to establish an ATRR must
report the reserve separately in its Call
Report. Currently, persons preparing
Call Reports have to look to the
regulations for guidance on the
accounting treatment of ATRRs. In an
effort to simplify the task of preparing
Call Reports by gathering all accounting
information in one place, some of the
federal banking agencies have been
considering whether to amend the Call
Report instructions to include a full
description of the accounting treatment
of ATRRs. The agencies are further
considering whether to replace the
existing provision in the regulation with
a reference to the amended Call Report
instructions or to maintain a full
description of the accounting treatment
in both the regulation and the amended



37758

Federal Register / Vol. 62, No. 135 / Tuesday, July 15, 1997 / Proposed Rules

Call Report instructions. At present, as
ILSA specifically directs the federal
banking agencies to require banks to
account for ATRRs in a particular
manner and the instructions for the Call
Report do not currently include such
detailed instructions for treatment of
ATRRs, the FDIC has decided to retain
the description of the accounting
treatment of the ATRR in its revised
regulation. The FDIC is requesting
comment as to whether the instructions
for the Call Report should be amended
to include a description of the
accounting treatment for ATRRs. The
FDIC is requesting further comment as
to whether, if the Call Report
instructions are amended, to retain the
detailed description of the accounting
treatment of ATRRs in the revised part
351 or to replace the existing regulation
language with a requirement to follow
the accounting treatment outlined in
amended Call Report instructions.

ILSA also requires the federal banking
agencies to promulgate regulations for
accounting for fees charged by banks in
connection with international loans.
Section 906(a) of ILSA (12 U.S.C.
3905(a)) deals specifically with the
restructuring of international loans to
avoid excessive debt service burden on
debtor countries. This section requires
banks, in connection with the
restructuring of an international loan, to
amortize any fee exceeding the
administrative cost of the restructuring
over the effective life of the loan.
Section 906(b) of ILSA (12 U.S.C.
3905(b)) deals with all international
loans and requires the federal banking
agencies to promulgate regulations for
accounting for agency, commitment,
management and other fees in
connection with such loans to assure
that the appropriate portion of such fees
is accrued in income over the effective
life of each such loan. The current
regulation provides a separate
accounting treatment for each type of
fee charged by banks in connection with
their international lending. When ILSA
was enacted in 1983 and the current
regulation on accounting for
international loan fees was promulgated
on March 29, 1984, Congress and the
federal banking agencies considered that
the application of the broad fee
accounting principles for banks
contained in GAAP were insufficient to
accomplish adequate uniformity in
accounting principles in this area. Since
that time, the Financial Accounting
Standards Board has revised the GAAP
rules for fee accounting for international
loans in a manner that accommodates
the specific requirements of section 906
of ILSA. As aresult, in order to reduce

the regulatory burden on insured state
nonmember banks, and simplify its
regulations, the FDIC has decided, in
consultation with accounting staff from
the other federal banking agencies, to
eliminate from the revised version of
part 351 the requirements as to the
particular accounting method to be
followed in accounting for fees on
international loans and to require
instead that state nonmember banks
follow GAAP in accounting for such
fees. In the event that the FASB changes
the GAAP rules on fee accounting for
international loans, the FDIC will
reexamine its regulation in light of ILSA
to assess the need for a revision to the
regulation.

Subpart D—Application Procedures and
Delegations of Authority

Overview

This proposed rule includes a
separate subpart D containing
application procedures and delegations
of authority for the substantive matters
covered by the proposal.4 As discussed
above, the FDIC is currently preparing a
complete revision of part 303 of the
FDIC’s rules and regulations, which
contains the FDIC’s applications
procedures and delegations of authority.
As part of these revisions to part 303,
subpart J of part 303 will address
application requirements relating to the
foreign activities of insured state
nonmember banks and the U.S.
activities of insured branches of foreign
banks. It is the FDIC’s intent that at such
time as part 347 and part 303 are both
final, the application procedures
proposed in subpart D of this proposal
will be relocated to subpart J of part 303,
in order to centralize all international
banking application procedures in one
convenient place.

Establishing, Moving, or Closing a
Foreign Branch of a State Nonmember
Bank

Applications for a nonmember bank
to establish a foreign branch are
currently treated under the same
process applicable for domestic
branches under 12 CFR 303.2. The FDIC
proposes to treat foreign branches
separately, since foreign branch
applications are not legally required to
be subjected to analysis under the
Community Reinvestment Act or under
the factors listed in section 6 of the FDI
Act, as is the case for domestic
branches.

4Under the FDIC’s current rules, these
application requirements are located in various
sections of three different regulations: 12 CFR part
303, 12 CFR part 346, and 12 CFR part 347.

Under §8347.103(b) and 347.402 as
proposed, the FDIC would give its
general consent for an eligible
nonmember bank to establish additional
foreign branches in any country in
which the bank already operates a
branch, or to relocate a branch within
the country. The proposal only requires
an eligible nonmember bank to notify
the FDIC of its actions within thirty
days. In addition, an eligible
nonmember bank that operates branches
or affiliates in two or more foreign
jurisdictions may establish additional
branches conducting approved activities
in additional foreign jurisdictions upon
45 days prior notice to the FDIC.

To be eligible, the nonmember bank
must be well capitalized, not be subject
to a cease and desist order, consent
order, prompt corrective action
directive, formal written agreement,
memorandum of understanding, or
other administrative agreement with any
U.S. bank regulatory agency, and must
have been chartered and operating for at
least three years. The nonmember bank
must also have received an FDIC-
assigned composite rating of 1 or 2
under the Uniform Financial
Institutions Rating System (UFIRS);
have received a rating of 1 or 2 under
the “management’” component of the
UFIRS at its most recent examination;
have a compliance rating of 1 or 2; and
have a satisfactory or better Community
Reinvestment Act rating. An application
to establish a foreign branch is not an
“application for a deposit facility”
covered by the Community
Reinvestment Act, and the FDIC will
therefore only take the nonmember
bank’s CRA rating into account for
purposes of determining whether the
application receives expedited
treatment under the general consent and
prior notice procedures.

The FDIC is proposing these general
consent and prior notice provisions
because a nonmember bank meeting the
proposed requirements should
ordinarily have sufficient familiarity
with the implications of foreign
branching, be well-managed, and be of
sufficiently sound overall condition,
that extensive FDIC review is not
required. The FDIC retains the option to
suspend these procedures as to any
institutions for which this is not the
case. If the FDIC suspends its general
consent or prior notice with respect to
a particular nonmember bank, it means
that the nonmember bank must make
full application to establish additional
branches. Suspension of general consent
or prior notice does not, in and of itself,
require closure of existing foreign
branches, and cases necessitating actual
closure of branches would be handled
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under section 8 of the FDI Act (12
U.S.C. 1818) or other relevant authority.
For nonmember banks seeking to
establish a branch in an additional
jurisdiction under the prior notice
procedure, the FDIC may remove an
applicant from the prior notice process
if the FDIC’s review of the notice
indicates significant concerns related to
supervision, law or policy, and the
nonmember bank will be required to
complete the full application process.

General consent and prior notice are
also inapplicable in any case presenting
either of two special circumstances.
Since the FDIC must have access to
information about a foreign branch’s
activities in order to effectively
supervise the institution, general
consent or prior notice do not apply if
the law or practice of the foreign
jurisdiction would limit the FDIC’s
access to information for supervisory
purposes. In such cases, the FDIC must
have an opportunity to fully analyze the
extent of the confidentiality conferred
under foreign law and whether it would,
in light of all the circumstances, impair
the FDIC’s ability to carry out the FDIC’s
responsibilities as a bank supervisor. In
addition, if the proposed foreign branch
would be have a direct adverse impact
on a site which is on the World Heritage
List5 or the foreign jurisdiction’s
equivalent of the National Register of
Historic Places, the FDIC may need an
opportunity to evaluate the proposal in
light of section 402 of the National
Historic Preservation Act Amendments
of 1989 (16 U.S.C. 470a-2).

The proposal also requires a
nonmember bank which closes a foreign
branch to notify the appropriate regional
director that it has done so. This notice
is strictly for informational purposes,
since the FDIC has previously
determined that Congress did not intend
section 42 of the FDI Act (12 U.S.C. 42)
on branch closings to apply to foreign
branches.

Finally, proposed § 347.402 sets out
the procedures for applications which
are not eligible for the general consent
or prior notice provisions.

This proposal is a major change from
the FDIC’s current procedures under
which an application is required for
each foreign branch. The FDIC
specifically requests public comment on
the merits of proposed procedure, and

5The World Heritage List was established under
the terms of The Convention Concerning the
Protection of World Culture and Natural Heritage
adopted in November, 1972 at a General Conference
of the United Nations Education, Scientific and
Cultural Organization. Current versions of the list
are on the Internet at http://www.unesco.org/whc/
heritage.htm, or may be obtained from the FDIC
Public Information Center, Room 100, 801 17th
Street, NW, Washington, DC.

whether its parameters are appropriately
designed.

Acquisition of Stock of Foreign Banks or
Other Financial Entities by an Insured
State Nonmember Bank

Section 347.4 of the FDIC’s current
rules contains an investment ceiling,
under which a nonmember bank’s
investments in foreign organizations (as
well as an Edge corporation) may not
exceed 25% of the bank’s capital and
surplus. The FDIC is proposing to
eliminate this general limit, and instead
monitor the overall investments of each
nonmember bank on an individual
basis. In addition, § 347.4 presently
requires an application before a
nonmember bank may make any
investment in a foreign organization.
Under 88 347.108(a) and 347.403 of the
proposal, the FDIC would give its
general consent for an eligible
nonmember bank to make investments
in foreign organizations complying with
the activity and other limits of subpart
A. Eligibility of the nonmember bank is
determined by the same criteria as for
foreign branch approvals.6 The proposal
permits investments in a single foreign
organization of up to 2 percent of the
nonmember bank’s tier 1 capital during
any twelve-month period. Aggregate
investments for investment purposes
may total as much as 5 percent of the
nonmember bank’s tier 1 capital during
any twelve-month period, and an
additional 5 percent for investments
acquired for trading purposes.
Investments acquired at net asset value
from an affiliate or representing
reinvestments of cash dividends from
the foreign organization are not subject
to these limits. The proposal only
requires the nonmember bank to notify
the FDIC of its investment within thirty
days, and no notice is required for
trading investments.

However, in order to make
investments under general consent, the
nonmember bank or an affiliate must
already have at least one foreign
organization subsidiary. In addition, if
the investment will constitute a joint
venture or a subsidiary, the proposal
requires that at least one other
nonmember bank already have a foreign
organization subsidiary in the country
in question. This will prevent
nonmember banks from establishing a

6 As is the case under the proposed foreign branch
application procedure, the FDIC will take the
nonmember bank’s Community Reinvestment Act
rating into account only for purposes of
determining whether the application is eligible for
general consent or prior notice procedures, since an
application to make a foreign investment is not an
“application for a deposit facility’”” covered by the
CRA.

presence in a jurisdiction in which the
FDIC has not had an opportunity to
contact host country supervisory
authorities and establish a working
arrangement for cross-border
supervision.

The proposal also permits an eligible
nonmember bank to make any
investment which complies with the
activity and other limits of subpart A
upon 45 days prior notice to the FDIC.
The FDIC may remove an applicant
from the prior notice process if the
FDIC’s review of the notice indicates
significant concerns related to
supervision, law or policy, and a
complete application would be
required.

As is the case in connection with the
foreign branch proposal, the FDIC is
proposing these general consent and
prior notice procedures because a
nonmember bank meeting the
requirements of the provisions is of
sufficient expertise, is well-managed,
and is in sufficiently sound overall
condition, that extensive FDIC review is
not required. The FDIC retains the
option to suspend these procedures as
to any institutions for which this is not
the case. As with foreign branch
applications, the consequence of
suspension is that a full application is
required in the future, and divestiture is
not implicated. General consent and
prior notice are also not available in any
foreign jurisdiction if its law or practice
would limit the FDIC’s access to
information for supervisory purposes,
for the same reasons stated above in
connection with foreign branch
approvals.

Finally, proposed § 347.403 sets out
the procedures for applications which
are not eligible for the general consent
or prior notice provisions.

This proposal is a major change from
the FDIC’s current procedures under
which an application is required for
each foreign investment and total
investment is subject to a 25% limit.
The FDIC specifically requests public
comment on the merits of proposed
procedure, and whether its parameters
are appropriately designed.

Exemptions From the Insurance
Requirement for a State Branch of a
Foreign Bank

From its initial adoption in 1979,
§ 346.6 of the FDIC’s rules has provided
a list of deposit activities in which a
state branch could engage that would
not constitute “‘domestic retail deposit
activity”. 44 FR 23869 (April 23, 1979),
44 FR 40056 (July 9, 1979). “Domestic
retail deposit activity” refers to the
acceptance by a state branch of any
initial deposit of less than $100,000. In
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1979, the significance of the distinction
between “‘retail”” deposit-taking and
non-retail deposit activities resulted in
the organization of insured and
noninsured state branches, respectively.
A state branch which conducted retail
deposit activities was required to be
insured by the FDIC. However, a state
branch which limited its deposit-taking
activities to those entities and/or
circumstances enumerated in § 346.6
was not deemed to be engaged in
domestic retail deposit activities and,
therefore, was not required to be an
insured branch.

With the passage of FBSEA, the
significance of the distinction between
retail and non-retail deposit activities
became more pronounced. FBSEA
amended section 6 of the IBA to require
that foreign banks that intend to
conduct domestic retail deposit
activities in the United States shall
organize an insured bank subsidiary for
such purpose. Domestic retail deposit
activities can no longer be conducted
through an insured state branch (except
for a grandfathered branch).

As originally developed, 8 346.6
provided two alternative means for a
state branch to operate as a noninsured
branch. This bifurcated approach to
authorizing a state branch to operate as
a noninsured branch was not affected by
the enactment of FBSEA which
mandated the chartering of an insured
bank subsidiary to engage in retail
deposit taking. If the state branch only
conducts deposit-taking activities which
are enumerated in §346.6(a) (1)—(7), and
are carried forward to proposed
§347.206(a) (1)—(7), then the state
branch is deemed to not be engaged in
domestic retail deposit activity, and the
deposit insurance requirement is not
triggered. Second, a state branch can
operate as an noninsured branch when
it is engaged in deposit-taking activities
which are not otherwise excepted under
paragraph (a) of 8346.6, (proposed
§347.206), if the FDIC Board approves
its application for consent to operate the
branch as a noninsured branch pursuant
to §346.6(b), which has been carried
forward as proposed § 347.206(b). The
Board may exempt the state branch from
the insurance requirement if the Board
finds that the branch is not engaged in
domestic retail deposit activities
requiring insurance protection. (After
FBSEA, if the state branch is engaged in
domestic retail deposit activities, then
the foreign bank parent must charter an
insured bank subsidiary to conduct its
domestic deposit-taking activities—not
an insured branch.)

The proposal transfers the application
procedures currently contained in
§346.6(b) to proposed § 347.404. These

procedures need no substantive revision
at this time, because the procedures
were recently reviewed and amended by
the FDIC as a result of amendments to
the IBA which were made by section
107 of the Riegle-Neal Act.

Application by Insured State Branches
for FDIC Approval To Conduct
Activities Not Permissible for Federal
Branches

Section 202 of FDICIA amended
section 7 of the IBA by adding a new
subsection (h) which provides that after
December 19, 1992, a state-licensed
insured branch of a foreign bank may
not engage in any activity which is not
permissible for a federal branch of a
foreign bank unless the FRB has
determined that the activity is
consistent with sound banking practice,
and the FDIC has determined that the
activity would pose no significant risk
to the Bank Insurance Fund (BIF). The
legislative amendments also addressed
application procedures and plans of
divestiture or cessation. The FDIC and
the FRB both promulgated regulations to
implement the applicable provisions of
the IBA. The FDIC adopted a new
subpart D to part 346, Applications
Seeking Approval for Insured State
Branches to Conduct Activities Not
Permissible for Federal Branches, which
became effective on January 1, 1995.

Foreign banks are required to seek
both the FDIC’s and the FRB’s approval
for an insured state branch to engage in
or continue to engage in an activity
which is not permissible for a federal
branch of a foreign bank. In the event
such an application is denied or the
foreign bank elects not to continue the
activity, a plan of divestiture or
cessation must be submitted and such
divestiture or cessation must be
completed within one year or sooner if
the FDIC so directs. As discussed in the
preamble to the final regulation, the
FDIC deliberately chose to model many
substantive provisions of current
§346.101 upon its (then) recently
adopted part 362, ““‘Activities and
Investments of Insured State Banks™ (58
FR 64462, December 8, 1993). 59 FR
60703 (November 28, 1994). For
example, the preamble states that, “[t]he
FDIC is of the opinion that [section]
346.101(a) of the final regulation should
parallel [section] 362.2(b) concerning
the activities of state banks with regard
to the determination of permissible
activities.” Moreover, the FDIC took the
position in the final regulation that
activities approved as exceptions for
state-chartered domestic banks on the
basis that they pose no significant risk
to the BIF should also be permissible for
state-licensed insured branches of

foreign banks without the necessity of
filing an application or notice pursuant
to §346.101 (provided the activity in
question is also permissible for a state
licensed branch of a foreign bank under
state law and any other applicable
federal law or regulation). And finally,
the definition of “‘significant risk to the
deposit insurance fund” parallels the
part 362 definition.

As part of the FDIC’s ongoing CDRI
review of all of its regulations and
written policies, the FDIC is also
conducting a thorough review of part
362, and is preparing a proposed notice
of rulemaking on this regulation for
publication in the Federal Register in
the near term. In view of the many and
substantive similarities between
§346.101 and the FDIC’s part 362, the
proposed § 347.213 makes no
substantive changes from the
requirements of § 346.101 at this time.
The application procedures proposed in
§347.405 also contain no substantive
changes. After the closing of the
comment period and the completion of
the final part 362, § 347.213 and/or
§347.405 may be amended, if necessary,
to reflect any changes made to the
underlying regulatory scheme governing
the permissible activities of insured
state banks.

Technical and Conforming Changes

The FDIC’s rules and regulations
currently contain numerous cross-
references to part 346. These would be
conformed to the proposed sections of
revised part 347 under the proposal.
The proposal would also eliminate
application procedures and delegations
under current part 303 of the FDIC’s
rules and regulations, to the extent those
procedures and delegations are
displaced under the proposal.

Paperwork Reduction Act

The collections of information
contained in this proposed rule have
been submitted to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the requirements of the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.). Comments are invited on:
(a) Whether the collection of
information is necessary for the proper
performance of the FDIC’s functions,
including whether the information has
practical utility; (b) the accuracy of the
estimates of the burden of the
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including through the use of automated
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collection techniques or other forms of
information technology.

Comments should be addressed to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer
Alexander Hunt, New Executive Office
Building, Room 3208, Washington, DC
20503, with copies of such comments to
Steven F. Hanft, Assistant Executive
Secretary (Regulatory Analysis), Federal
Deposit Insurance Corporation, Room
F-400, 550 17th Street NW,
Washington, DC 20429. All comments
should refer to ““Part 347—International
Banking.” OMB is required to make a
decision concerning the collections of
information contained in the proposed
regulations between 30 and 60 days
after the publication of this document in
the Federal Register. Therefore, a
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of this publication. This
does not affect the deadline for the
public to comment to the FDIC on the
proposed regulation.

The collections of information in this
proposed rule are contained in various
proposed sections appearing in subpart
A and subpart B of proposed part 347.
The FDIC has asked the OMB to divide
the collections of information into two
groups, each with a separate OMB
control number, with one group
containing the collections from subpart
A (Foreign Branching and Investment by
Insured State Nonmember Banks) and
the other containing the collections
from subpart B (Foreign Banks). For the
subpart A group, the FDIC has requested
a new OMB control number. For the
subpart B group the FDIC has requested
the revision of one collection already
approved by OMB (OMB No. 3064—
0114) and the elimination of a second
OMB approved collection (OMB No.
3064-0010). Each of the collections
required by the proposed part 347 is
discussed below.

Subpart A—Foreign Branching and
Investment by Insured State
Nonmember Banks

Sections 347.103(b) and 347.402
contain collections of information in the
form of requirements that insured state
nonmember banks (nonmember banks)
(1) notify the FDIC if the bank
establishes a foreign branch under
certain eligibility criteria in the rule; (2)
give the FDIC 45 days prior notice
before establishing a branch under
certain eligibility criteria in the rule; (3)
file an application with the FDIC
requesting authorization to establish a
foreign branch or to engage in certain
activities through a foreign branch; or
(4) notify the FDIC if the bank closes a

foreign branch. The information will be
used by the FDIC to authorize foreign
branching as set out in section 18(d)(2)
of the Federal Deposit Insurance Act
(FDI Act) (12 U.S.C. 1828(d)(2)). The
estimated annual reporting burden for
the collection of information is
summarized as follows:

Collections (1) and (4)(notice of foreign
branch establishment (347.402(a))
or foreign branch closure
(347.402(c)):

Total annual responses: 4
Average hours per response: 2

Collection (2) (prior notice of foreign

branch establishment (347.402(b))
Total annual responses: 3
Average hours per response: 6
Collection (3) (application to establish a
foreign branch (347.402(d))
Total annual responses: 3
Average hours per response: 40
Total annual burden hours: 146
Sections 347.108 and 347.403 contain
collections of information in the form of

requirements that nonmember banks (1)

notify the FDIC if the bank acquires

stock or other evidences of ownership of
foreign organizations under certain
eligibility criteria in the rule; (2) give
the FDIC 45 days prior notice before
acquiring stock or other evidences of
ownership of foreign organizations
under certain eligibility criteria in the
rule; or (3) file an application with the

FDIC requesting authorization to acquire

stock or other evidences of ownership of

foreign organizations or to engage in
certain activities through foreign
organizations. The information will be
used by the FDIC to authorize foreign
investment as set out in section 18(l) of
the FDI Act (12 U.S.C. 1828(l)). The
estimated annual reporting burden for
the collection of information is
summarized as follows:

Collection (1) (notice of foreign
investment (347.403(a)).
Total annual responses: 5
Average hours per response: 2
Collection (2) (prior notice of foreign
investment (347.403(b)).
Total annual responses: 4
Average hours per response: 6
Collection (3) (application to make a
foreign investment (347.403(c)).
Total annual responses: 3
Average hours per response: 60
Total annual burden hours: 214
Section 347.110 contains collections
of information in the form of a
requirement that nonmember banks
with foreign branches, or that hold 20
percent or more of a foreign
organization’s voting equity interests, or
control a foreign organization, maintain
certain records, controls, and reports on
the foreign operation’s business

activities. Sections 18(d)(2) and 18(l) of
the FDI Act authorize the FDIC to
govern a nonmember bank’s conduct of
foreign branching and investment, and
the information will be used by the
nonmember bank to monitor the foreign
operations and control its risk. The
estimated annual reporting burden for
the collection of information is
summarized as follows:

Total annual responses: 63
Average hours per response: 400
Total annual burden hours: 25,200

Summary of Subpart A Collections

Total annual responses: 85
Total annual burden hours: 25,560

Subpart B—Foreign Banks

Sections 347.206(b) and 347.404
contain a collection of information in
the form of a requirement that
noninsured state-licensed branches of
foreign banks make an application to
obtain the FDIC’s permission to receive
deposits of less than $100,000 if the
deposits are not otherwise authorized by
§347.206(a). The information will be
used by the FDIC to determine whether
to authorize the deposit taking as set out
in section 6(b) of the International
Banking Act (12 U.S.C. 3104(b)). The
estimated annual reporting burden for
the collection of information is
summarized as follows:

Total annual responses: 1
Average hours per response: 6
Total annual burden hours: 6

Sections 347.216 and 347.405 contain
collections of information in the form of
requirements that insured state-licensed
branches of foreign banks (1) file an
application with the FDIC requesting
permission to conduct activities which
are not permissible for a federal branch
of a foreign bank; or (2) submit a pro
forma plan of divestiture or cessation for
activities which are not permissible for
a federal branch of a foreign bank. The
information in the application will be
used by the FDIC to determine whether
the activity poses a significant risk to
the deposit insurance fund, as required
by section 7 of the International Banking
Act (12 U.S.C. 3105(h)), and the
information in the plan of divestiture or
cessation will be used by the FDIC to
make judgments concerning the
reasonableness of the branch’s actions to
discontinue activities deemed to pose a
significant risk to the deposit insurance
fund. This collection of information has
previously been approved by the OMB
under control no. 3064—0114. The
estimated annual reporting burden for
the collection of information is
summarized as follows:

Total annual responses: 1
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Average hours per response: 8
Total annual burden hours: 8

Sections 347.209 contains a collection
of information in the form of a
requirement that insured branches of
foreign banks maintain a set of accounts
and records in English and maintain its
records as a separate entity with assets
and liabilities separate from the foreign
bank’s head office, other branches, etc.
The information will be used by the
insured branch in the same way any
banking entity uses such records, and
the FDIC will review such records in
connection with examining and
supervising the insured branch (which
is an “insured depository institution”
for which the FDIC is the “appropriate
Federal banking agency” within the
meaning of section 3 of the FDI Act, (12
U.S.C. 1813)). The estimated annual
reporting burden for the collection of
information is summarized as follows:
Total annual responses: 32
Average hours per response: 120
Total annual burden hours: 3,840

Sections 347.210(e)(4) and
347.210(e)(6) contain collections of
information in the form of a requirement
that insured branches of foreign banks
and their depositories (1) make
quarterly reports to the FDIC identifying
the specific securities the foreign bank
has pledged to the FDIC and their value,
as well as the average liabilities of the
insured branch; and (2) provide the
FDIC copies of documents and
instruments conveyed by the insured
branch to the depository to effectuate
the pledge. The information will be
used by the FDIC to verify compliance
with the pledge of asset requirements
authorized by section 5(c) of the FDI Act
(12 U.S.C. 1815(c)). The collection of
information under item (1) on a
semiannual basis has previously been
approved by the OMB, whereas the
FDIC is now proposing to collect it
quarterly. The OMB’s previous approval
was under control no. 3064-0010, but
the FDIC is requesting that it be
regrouped under the subpart B control
number for ease of reference. The
estimated annual reporting burden for
the collection of information is
summarized as follows:
Collection (1) (reports (347.210(e)(6))

Total annual responses: 256

Average hours per response: 2
Collection (2) (copies of documents

effectuating pledges (347.210(e)(4))

Total annual responses: 128

Average hours per response: 0.25
Total annual burden hours: 544

Summary of Subpart B Collections

Total annual responses: 418
Total annual burden hours: 4,398

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601 et seq.), it is certified
that the proposed rule will not have a
significant impact on a substantial
number of small entities. With respect
to subparts A and C of the proposed
rule, the FDIC’s review of call report
data indicates the proposal will impact
only an insubstantial number of small
entities. With respect to subpart B of
proposed part 347, the proposed
revisions basically incorporate the
legislative requirement first imposed by
FBSEA that a foreign bank which
intends to engage in domestic retail
deposit activity in the U.S. must do so
through an insured bank subsidiary.
This has been the statutory standard for
over 15 years; however, this
requirement was not heretofore
addressed in the FDIC’s applicable
regulation, part 346. Explicitly
including this requirement in subpart B
can not be characterized as having a
“significant impact” on the affected
entities as they have been required to
comply with this provision of FBSEA
for many years. The other revisions
which have been made to proposed
subpart B involve adding references to
the FDIC’s new supervisory approach—
the Case Manager system—where
applicable and simplifying the
calculation of the amount of pledged
assets required to comply with proposed
§347.210(a). The formula will be based
upon a quarterly calculation rather than
a semi-annual calculation. In the future,
the foreign bank will be required to
report the calculation to the appropriate
regional director every quarter.
However, the additional two reports per
year will not represent a significant
burden on the affected banks because
the foreign banks are already
maintaining the information, and the
time required to forward the quarterly
calculation to the FDIC will be nominal.
Therefore, the proposed revisions to
subpart B will not have a significant
impact on a substantial number of small
entities.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Reporting
and recordkeeping requirements,
Savings associations.

12 CFR Part 325

Administrative practice and
procedure, Banks, banking, Capital
adequacy, Reporting and recordkeeping

requirements, Savings associations,
State non-member banks.

12 CFR Part 326

Banks, banking, Currency, Insured
nonmember banks, Reporting and
recordkeeping requirements, Security
measures.

12 CFR Part 327

Assessments, Bank deposit insurance,
Banks, banking, Financing Corporation,
Savings associations.

12 CFR Part 346

Bank deposit insurance, Foreign
banking, Reporting and recordkeeping
requirements.

12 CFR Part 347

Bank deposit insurance, Banks,
banking, Credit, Foreign banking,
Foreign investments, Insured branches,
Investments, Reporting and
recordkeeping requirements, United
States investments abroad.

12 CFR Part 351

Foreign banking, Reporting and
recordkeeping requirements.

12 CFR Part 362

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Investments,
Reporting and recordkeeping
requirements.

For the reasons set forth above and
under the authority of 12 U.S.C.
1819(a)(Tenth), the FDIC Board of
Directors hereby proposes to amend 12
CFR chapter Il as follows:

PART 303—APPLICATIONS,
REQUESTS, SUBMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES REQUIRED TO BE FILED BY
STATUTE OR REGULATION

1. The authority citation for part 303
continues to read as follows:
Authority: 12 U.S.C. 378, 1813, 1815, 1816,

1817(j), 1818, 1819 (Seventh and Tenth),
1828, 1831e, 18310, 1831p-1; 15 U.S.C. 1607.

§303.2 [Amended]

2.In §303.2, paragraph (a)
introductory text is amended by
removing and reserving footnote 2.

§303.5 [Amended]

3. In §303.5, paragraph (d) is removed
and reserved.

4. In 8303.6, paragraphs (f)(1)(ii)(A)
and (f)(1)(ii)(C) are revised to read as
follows:

§303.6 Application procedures.

* * * * *
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* X *

E?) * * *

ii * * *

(A) Applications to establish a
branch, including a remote service
facility. In the communities in which
the home office and the domestic
branch to be established are located.

* * * * *

(C) Applications for deposit
insurance. In the community in which
the home bank office is or will be
located.

* * * * *

5. In §303.7, the heading for
paragraph (a) and paragraphs (a)(2)(i),
(@ @)(i)(A), (@)(1)(iii)(D), and (b)(4)(ii)
are revised, the words *“; and’” are
removed at the end of paragraph (f)(2)(i)
and a period is added in their place, and
paragraph (f)(2)(ii) is removed and
reserved to read as follows:

§303.7 Delegation of authority to the
Director (DOS) and to the associate
directors, regional directors and deputy
regional directors to act on certain
applications, requests, and notices of
acquisition of control.

* * * * *

(a) Applications for branches
(including remote service facilities,
courier services), relocations, and for
trust and other banking powers—(1)

* * * (i) Authority is delegated to the
Director (DOS), and where confirmed in
writing by the director, to an associate
director, or to the appropriate regional
director or deputy regional director, to
approve applications for consent to
establish branch facilities (including
remote service facilities and courier
services) or relocations where the
applicant satisfies the requisites listed
in paragraph (a)(2)(iii) of this section
and agrees in writing to comply with
any condition imposed by the delegate
other than those standard conditions
listed in §303.0(b)(31).

ii * * *

(A) to deny applications for consent to
establish branch facilities (including
remote service facilities and courier
services) or relocations; and
* * * * *

(iii) * *x x
* * * * *

(D) The requirements of the National
Historic Preservation Act (16 U.S.C.
470), the National Environmental Policy
Act (42 U.S.C. 4321), and the
Community Reinvestment Act of 1977
(12 U.S.C. 2901-2905) and its applicable
implementing regulation (part 345 of
this chapter) have been considered and
favorably resolved: Provided however,
That the authority to approve an
application may not be subdelegated to
a regional director or deputy regional

director where a protest (as that term is
defined in §303.0(b)(30)) under the
Community Reinvestment Act is filed.

* * * * *
* * *

o

(i) Where the resulting institution,
upon consummation of the merger
transaction, does not meet the capital
requirements set forth in part 325 of this
chapter and the FDIC’s *‘Statement of
Policy on Capital”. (If the applicant is
a foreign bank, the delegated authority
to approve does not extend to instances
where, upon consummation of the
merger transaction, the foreign bank’s
insured branch is not in compliance
with subpart B of part 347 of this

chapter.)
* * * * *
§303.8 [Amended]

6. In §303.8, paragraph (f) is removed
and reserved.

PART 325—CAPITAL MAINTENANCE

7. The authority citation for part 325
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; Pub. L. 102-233, 105 Stat. 1761, 1789,
1790 (12 U.S.C. 1831n note); Pub. L. 102—
242, 105 Stat. 2236, 2355, 2386 (12 U.S.C.
1828 note).

8. In §325.103, paragraph (c) is
revised to read as follows:

§325.103 Capital measures and capital
category definitions.
* * * * *

(c) Capital categories for insured
branches of foreign banks. For purposes
of the provisions of section 38 and this
subpart, an insured branch of a foreign
bank shall be deemed to be:

(1) Well capitalized if the insured
branch:

(i) Maintains the pledge of assets
required under § 347.210 of this chapter;
and

(i) Maintains the eligible assets
prescribed under §347.211 of this
chapter at 108 percent or more of the
preceding quarter’s average book value
of the insured branch’s third-party
liabilities; and

(iii) Has not received written
notification from:

(A) The OCC to increase its capital
equivalency deposit pursuant to 12 CFR
28.15(b), or to comply with asset
maintenance requirements pursuant to
12 CFR 28.20; or

(B) The FDIC to pledge additional
assets pursuant to § 347.210 of this
chapter or to maintain a higher ratio of

eligible assets pursuant to § 347.211 of
this chapter.

(2) Adequately capitalized if the
insured branch:

(i) Maintains the pledge of assets
required under § 347.210 of this chapter;
and

(ii) Maintains the eligible assets
prescribed under §347.211 of this
chapter at 106 percent or more of the
preceding quarter’s average book value
of the insured branch’s third-party
liabilities; and

(iii) Does not meet the definition of a
well capitalized insured branch.

(3) Undercapitalized if the insured
branch:

(i) Fails to maintain the pledge of
assets required under §347.210 of this
chapter; or

(ii) Fails to maintain the eligible
assets prescribed under § 347.211 of this
chapter at 106 percent or more of the
preceding quarter’s average book value
of the insured branch’s third-party
liabilities.

(4) Significantly undercapitalized if it
fails to maintain the eligible assets
prescribed under §347.211 of this
chapter at 104 percent or more of the
preceding quarter’s average book value
of the insured branch’s third-party
liabilities.

(5) Critically undercapitalized if it
fails to maintain the eligible assets
prescribed under §347.211 of this
chapter at 102 percent or more of the
preceding quarter’s average book value
of the insured branch’s third-party
liabilities.

* * * * *

PART 326—MINIMUM SECURITY
DEVICES AND PROCEDURES AND
BANK SECRECY ACT 1 COMPLIANCE

9. The authority citation for part 326
continues to read as follows:

Authority: 12 U.S.C. 1813, 1815, 1817,
1818, 1819 (Tenth), 1881-1833; 31 U.S.C.
5311-5324.

10. In §326.1, paragraph (c) is
amended by revising the last sentence to
read as follows:

§326.1 Definitions.

* * * * *

(c) * * * In the case of a foreign bank,
as defined in § 347.202 of this chapter,
the term branch has the same meaning
given in §347.202 of this chapter.

11. In §326.8, paragraph (a) and
footnote 3 are revised to read as follows:

11n its original form, subchapter Il of chapter 53
of title 31 U.S.C., was part of Pub. L. 91-508 which
requires recordkeeping for and reporting of
currency transactions by banks and others and is
commonly known as the Bank Secrecy Act.
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§326.8 Bank Secrecy Act compliance.

(a) Purpose. This subpart is issued to
assure that all insured nonmember
banks as defined in § 326.1 3 establish
and maintain procedures reasonably
designed to assure and monitor their
compliance with the requirements of
subchapter Il of chapter 53 of title 31,
United States Code, and the
implementing regulations promulgated
thereunder by the Department of
Treasury at 31 CFR part 103.

* * * * *

PART 327—ASSESSMENTS

12. The authority citation for part 327
is revised to read as follows:

Authority: 12 U.S.C. 1441, 1441b, 1813,
1815, 1817-1819; Pub. L. 104-208, 110 Stat.
3009-479 (12 U.S.C. 1821).

13. In §327.1, paragraph (b)(2) is
revised to read as follows:

§327.1 Purpose and scope.
* * * * *

(b * * *

(2) Deductions from the assessment
base of an insured branch of a foreign
bank are stated in subpart B of part 347
of this chapter.

14. In §327.4, paragraphs
(@D)([I)(B)(D), (A)L)(H)(B)(2).
@Q)(i)(B)(1), and (a)(1)(ii)(B)(2) are

revised to read as follows:

§327.4 Annual assessment rate.
a * * *
1 * X *
|) * X *
B * * *

(1) Maintains the pledge of assets
required under § 347.210 of this chapter;
and

(2) Maintains the eligible assets
prescribed under §347.211 of this
chapter at 108 percent or more of the
average book value of the insured
branch’s third-party liabilities for the
guarter ending on the report date
specified in this paragraph (a)(1).

(“) * X *x

(B * * *

(1) Maintains the pledge of assets
required under § 347.210 of this chapter;
and

(2) Maintains the eligible assets
prescribed under § 347.211 of this
chapter at 106 percent or more of the
average book value of the insured
branch’s third-party liabilities for the
quarter ending on the report date
specified in this paragraph (a)(1); and

* * * * *

3In regard to foreign banks, the programs and
procedures required by § 326.8 need be instituted
only at an insured branch as defined in §347.202
of this chapter which is a State branch as defined
in §347.202 of this chapter.

PART 346—[REMOVED]

15. Part 346 is removed.

16. Part 347 is revised to read as
follows:

PART 347—INTERNATIONAL
BANKING

Subpart A—Foreign Branching and
Investment by Insured State Nonmember
Banks

Sec.

347.101 Purpose, authority, and scope.

347.102 Definitions.

347.103 Foreign branches of insured state
nonmember banks.

347.104 Investment by insured state
nonmember banks in foreign
organizations.

347.105 Underwriting and dealing limits
applicable to foreign organizations held
by insured state nonmember banks.

347.106 Restrictions on certain activities
applicable to foreign organizations held
by insured state nonmember banks.

347.107 U.S. activities of foreign
organizations held by insured state
nonmember banks.

347.108 Obtaining FDIC approval to invest
in foreign organizations.

347.109 Extensions of credit to foreign
organizations held by insured state
nonmember banks; shares of foreign
organizations held in connection with
debts previously contracted.

347.110 Supervision and recordkeeping of
the foreign activities of insured state
nonmember banks.

Subpart B—Foreign Banks

347.201 Scope.

347.202 Definitions.

347.203 Restriction on operation of insured
and noninsured branches.

347.204 Insurance requirement.

347.205 Branches established under section
5 of the International Banking Act.

347.206 Exemptions from the insurance
requirement.

347.207 Notification to depositors.

347.208 Agreement to provide information
and to be examined.

347.209 Records.

347.210 Pledge of assets.

347.211 Asset maintenance.

347.212 Deductions from the assessment
base.

347.213 FDIC approval to conduct activities
not permissible for federal branches.

Subpart C—International Lending

347.301 Allocated transfer risk reserve.

347.302 Accounting for fees on
international loans.

347.303 Reporting and disclosure of
international assets.

Subpart D—Applications and Delegations of

Authority

347.401 Definitions.

347.402 Establishing, moving or closing a
foreign branch of a state nonmember
bank; §347.103.

347.403 Investment by insured state
nonmember banks in foreign
organizations; § 347.108.

347.404 Exemptions from insurance
requirement for a state branch of a
foreign bank; § 347.206(b).

347.405 Approval for an insured state
branch of a foreign bank to conduct
activities not permissible for federal
branches; §347.213.

Authority: 12 U.S.C. 1813, 1815, 1817,

1819, 1820, 1828, 3103, 3104, 3105, 3108;

Title IX, Pub. L. 98-181, 97 Stat. 1153.

Subpart A—Foreign Branching and
Investment by Insured State
Nonmember Banks

§347.101 Purpose, authority, and scope.

Under sections 18(d) and 18(l) of the
Federal Deposit Insurance Act (12
U.S.C. 1828(d), 1828(l)), the Federal
Deposit Insurance Corporation
prescribes the regulations in this
subpart relating to foreign branches of
insured state nonmember banks, the
acquisition and holding of stock of
foreign organizations, and loans or
extensions of credit to or for the account
of such foreign organizations.

§347.102 Definitions.

For the purposes of this subpart:

(a) An affiliate of an insured state
nonmember bank means:

(1) Any entity of which the insured
state nonmember bank is a direct or
indirect subsidiary or which otherwise
controls the insured state nonmember
bank;

(2) Any organization which is a direct
or indirect subsidiary of such entity or
which is otherwise controlled by such
entity; or

(3) Any other organization which is a
direct or indirect subsidiary of the
insured state nonmember bank or is
otherwise controlled by the insured
state nonmember bank.

(b) Control means the ability to
control in any manner the election of a
majority of an organization’s directors or
trustees; or the ability to exercise a
controlling influence over the
management and policies of an
organization. An insured state
nonmember bank is deemed to control
an organization of which it is a general
partner or its affiliate is a general
partner.

(c) Eligible insured state nonmember
bank means one that has an FDIC-
assigned composite rating of 1 or 2
under the Uniform Financial
Institutions Rating System (UFIRS); is
well-capitalized; received a rating of 1
or 2 under the “management”
component of the UFIRS at its most
recent examination; has a compliance
rating of 1 or 2; has a satisfactory or
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better Community Reinvestment Act
rating; is not subject to a cease and
desist order, consent order, prompt
corrective action directive, formal or
informal written agreement (excluding
any board of directors resolution
addressing corrective action taken
pursuant to regulatory
recommendations), or other
administrative agreement with any U.S.
bank regulatory authority; and has been
chartered and operating for at least three
years.

(d) Equity interest means any
ownership interest or rights in an
organization, whether through an equity
security, contribution to capital, general
or limited partnership interest, debt or
warrants convertible into ownership
interests or rights, loans providing profit
participation, binding commitments to
acquire any such items, or some other
form of business transaction.

(e) Equity security means voting or
nonvoting shares, stock, investment
contracts, or other interests representing
ownership or participation in a
company or similar enterprise, as well
as any instrument convertible to any
such interest at the option of the holder
without payment of substantial
additional consideration.

(f) FRB means the Board of Governors
of the Federal Reserve System.

(9) Foreign bank means a foreign
organization that:

(1) Is recognized as a bank by the bank
supervisory or monetary authority of the
country of its organization or the
country in which its principal banking
operations are located;

(2) Receives deposits to a substantial
extent in the regular course of its
business; and

(3) Has the power to accept demand
deposits.

(h) Foreign banking organization
means a foreign organization that is
formed for the sole purpose of either
holding shares of a foreign bank or
performing nominee, fiduciary, or other
banking services incidental to the
activities of a foreign branch or foreign
bank affiliate of the insured state
nonmember bank.

(i) Foreign branch means an office or
place of business of an insured state
nonmember bank located in a foreign
country at which banking operations are
conducted, but does not include a
representative office.

(j) Foreign country means any country
other than the United States and
includes any territory, dependency, or
possession of any such country or of the
United States, and the Commonwealth
of Puerto Rico.

(k) Foreign organization means an
organization that is organized under the
laws of a foreign country.

() Indirectly means investments held
or activities conducted by a subsidiary
of an organization.

(m) Loan or extension of credit means
all direct and indirect advances of funds
to a person, government, or entity made
on the basis of any obligation of that
person, government, or entity to repay
funds.

(n) Organization or entity means a
corporation, partnership, association,
bank, or other similar entity.

(o) Representative office means an
office that engages solely in
representative functions such as
soliciting new business for its home
office or acting as liaison between the
home office and local customers, but
which has no authority to make
business or contracting decisions other
than those relating to the personnel and
premises of the representative office.

(p) Subsidiary means any organization
more than 50 percent of the voting
equity interests of which are directly or
indirectly held by another organization.

(q) Tier 1 capital means tier 1 capital
as defined in 8 325.2 of this chapter.

(r) Well capitalized means well
capitalized as defined in §325.103 of
this chapter.

§347.103 Foreign branches of insured
state nonmember banks.

(a) Powers of foreign branches. To the
extent authorized by state law, an
insured state nonmember bank may
establish a foreign branch. In addition to
its general banking powers, and if
permitted by state law, a foreign branch
of an insured state nonmember bank
may conduct the following activities to
the extent the activities are consistent
with banking practices in the foreign
country in which the branch is located:

(1) Guarantees. Guarantee debts, or
otherwise agree to make payments on
the occurrence of readily ascertainable
events including without limitation
such things as nonpayment of taxes,
rentals, customs duties, or costs of
transport and loss or nonconformance of
shipping documents, if:

(i) The guarantee or agreement
specifies a maximum monetary liability;
and

(ii) To the extent the guarantee or
agreement is not subject to a separate
amount limit under state or federal law,
the amount of the guarantee or
agreement is combined with loans and
other obligations for purposes of
applying any legal lending limits.

(2) Local investments. Acquire and
hold the following local investments, so
long as aggregate investments (other

than those required by the law of the
foreign country or permissible under
section 5136 of the Revised Statutes (12
U.S.C. 24 Seventh)) by all the bank’s
branches in one foreign country do not
exceed 1 percent of the total deposits in
all the bank’s branches in that country
as reported in the preceding year-end
call report: 1

(i) Equity securities of the central
bank, clearing houses, governmental
entities, and development banks of the
country in which the branch is located,;

(ii) Other debt securities eligible to
meet local reserve or similar
requirements; and

(iii) Shares of automated electronic
payment networks, professional
societies, schools, and similar entities
necessary to the business of the branch.

(3) Government obligations. Make the
following types of transactions with
respect to the obligations of foreign
countries, so long as aggregate
investments, securities held in
connection with distribution and
dealing, and underwriting commitments
do not exceed 10 percent of the insured
state nonmember bank’s Tier 1 capital:

(i) Underwrite, distribute and deal,
invest in, or trade obligations of:

(A) The national government of the
country in which the branch is located
or its political subdivisions; and

(B) An agency or instrumentality of
such national government if supported
by the taxing authority, guarantee, or
full faith and credit of the national
government.

(ii) Underwrite, distribute and deal,
invest in or trade investment-grade
obligations 2 of:

(A) The national government of any
foreign country or its political
subdivisions, to the extent permissible
under the law of the issuing foreign
country; and

(B) An agency or instrumentality of
the national government of any foreign
country to the extent permissible under
the law of the issuing foreign country,
if supported by the taxing authority,
guarantee, or full faith and credit of the
national government.

(4) Insurance. Act as an insurance
agent or broker.

(5) Other activities. Engage in these
activities in an additional amount, or in
other activities, approved by the FDIC.

(b) Establishment of foreign branches.
(1) General consent of the FDIC is

11f a branch has recently been acquired by the
state nonmember bank and the branch was not
previously required to file a call report, branch
deposits as of the acquisition date must be used.

2|f the obligation is an equity interest, it must be
held through a subsidiary of the foreign branch and
the insured state nonmember bank must meet its
minimum capital requirements.
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granted for an eligible insured state
nonmember bank to establish additional
foreign branches conducting activities
authorized by this section in any foreign
country in which the bank already
operates one or more foreign branches,
or to relocate an existing foreign branch
within a foreign country. The insured
state nonmember bank must provide
written notice of such action to the FDIC
within 30 days of establishment or
relocation.

(2) An eligible insured state
nonmember bank with foreign branches
or affiliates in two or more foreign
countries may establish a foreign branch
conducting activities authorized by this
section in an additional foreign country
45 days after the insured state
nonmember bank files a completed
notice with the FDIC, or upon such
earlier time as authorized by the FDIC.

(3) General consent or prior notice
under this paragraph does not apply:

(i) If the foreign branch would be
located on a site on the World Heritage
List or on the foreign country’s
equivalent of the National Register of
Historic Places, in accordance with
section 403 of the National Historic
Preservation Act Amendments of 1989
(16 U.S.C. 470a-2);

(ii) If the foreign branch would be
located in a foreign country in which
applicable law or practice would limit
the FDIC’s access to information for
Supervisory purposes; or

(iii) If the FDIC at any time notifies
the insured state nonmember bank that
the FDIC is modifying or suspending its
general consent or prior notice
procedure.

(4) An insured state nonmember bank
may not otherwise establish a foreign
branch, or engage in a type or amount
of foreign branch activity not authorized
by this section, without obtaining the
prior specific consent of the FDIC.

(5) An insured state nonmember bank
must notify the FDIC at the time it
closes a foreign branch.

(6) Procedures for notices and
applications under this section are set
out in subpart D of this part.

§347.104 Investment by insured state
nonmember banks in foreign organizations.

(a) Investment authorized. To the
extent authorized by state law, an
insured state nonmember bank may
directly or indirectly acquire and retain
equity interests in foreign organizations,
subject to the requirements of this
subpart.

(b) Authorized financial activities. An
insured state nonmember bank may not
directly or indirectly acquire or hold
equity interests of a foreign organization
resulting in the insured state

nonmember bank and its affiliates
holding more than 50 percent of a
foreign organization’s voting equity
interests in the aggregate, or the insured
state nonmember bank or its affiliates
otherwise controlling the foreign
organization, unless the activities of the
foreign organization are limited to the
following financial activities:

(1) Commercial and other banking
activities.

(2) Underwriting, distributing, and
dealing debt securities outside the
United States.

(3) With the prior approval of the
FDIC, underwriting, distributing, and
dealing equity securities outside the
United States.

(4) Organizing, sponsoring, and
managing a mutual fund if the fund’s
shares are not sold or distributed in the
United States or to U.S. residents and
the fund does not exercise management
control over the firms in which it
invests.

(5) General insurance agency and
brokerage.

(6) Underwriting credit life, credit
accident and credit health insurance.

(7) Performing management
consulting services provided that such
services when rendered with respect to
the United States market must be
restricted to the initial entry.

(8) Data processing.

(9) Operating a travel agency in
connection with financial services
offered abroad by the insured state
nonmember bank or others.

(10) Engaging in activities that the
FRB has determined in Regulation Y (12
CFR 225.28(b)) are closely related to
banking under section 4(c)(8) of the
Bank Holding Company Act.

(11) Performing services for other
direct or indirect operations of a U.S.
banking organization, including
representative functions, sale of long-
term debt, name saving, liquidating
assets acquired to prevent loss on a debt
previously contracted in good faith, and
other activities that are permissible for
a bank holding company under sections
4(a)(2)(A) and 4(c)(1)(C) of the Bank
Holding Company Act.

(12) Holding the premises of a branch
of an Edge corporation or insured state
nonmember bank or the premises of a
direct or indirect subsidiary, or holding
or leasing the residence of an officer or
employee of a branch or a subsidiary.

(13) Engaging in the foregoing
activities in an additional amount, or in
other activities, with the prior approval
of the FDIC.

(c) Going concerns. If an insured state
nonmember bank acquires equity
interests of a foreign organization under
paragraph (b) of this section and the

foreign organization is a going concern,
up to 5 percent of either the
consolidated assets or revenues of the
foreign organization may be attributable
to activities that are not permissible
under paragraph (b) of this section.

(d) Joint ventures. If an insured state
nonmember bank directly or indirectly
acquires or holds equity interests of a
foreign organization resulting in the
insured state nonmember bank and its
affiliates holding 20 percent or more,
but not in excess of 50 percent, of the
voting equity interests of a foreign
organization in the aggregate, and the
insured state nonmember bank or its
affiliates do not control the foreign
organization, up to 10 percent of either
the consolidated assets or revenues of
the foreign organization may be
attributable to activities that are not
permissible under paragraph (b) of this
section.

(e) Portfolio investment. If an insured
state nonmember bank directly or
indirectly acquires or holds equity
interests of a foreign organization
resulting in the insured state
nonmember bank and its affiliates
holding less than 20 percent of the
voting equity interests of a foreign
organization in the aggregate, and the
insured state nonmember bank or its
affiliates do not control the foreign
organization:

(1) Up to 10 percent of either the
consolidated assets or revenues of the
foreign organization may be attributable
to activities that are not permissible
under paragraph (b) of this section; and

(2) Any loans or extensions of credit
made by the insured state nonmember
bank and its affiliates to the foreign
organization must be on substantially
the same terms, including interest rates
and collateral, as those prevailing at the
same time for comparable transactions
between the insured state nonmember
bank or its affiliates and nonaffiliated
organizations.

(f) Indirect holding of foreign
organizations which are not foreign
banks or foreign banking organizations.
Any investment pursuant to the
authority of paragraphs (b) through (e)
of this section in a foreign organization
which is not a foreign bank or foreign
banking organization must be held
indirectly through a U.S. or foreign
subsidiary of the insured state
nonmember bank if the foreign
organization does not constitute a
subsidiary of the insured state
nonmember bank, and the insured state
nonmember bank must meet its
minimum capital requirements.

(9) Indirect investments in
nonfinancial foreign organizations. An
insured state nonmember bank may
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indirectly acquire and hold equity
interests in an amount up to 15 percent
of the insured state nonmember bank’s
Tier 1 capital in foreign organizations
engaged generally in activities beyond
those listed in paragraph (b) of this
section, subject to the following:

(1) The equity interests must be
acquired and held indirectly through a
subsidiary authorized by paragraphs (b)
or (c) of this section, or an Edge
corporation if also authorized by the
FRB;

(2) The aggregate holding of voting
equity interests of one foreign
organization by the insured state
nonmember bank and its affiliates must
be less than 20 percent of the foreign
organization’s voting equity interests;

(3) The aggregate holding of voting
and nonvoting equity interests of one
foreign organization by the insured state
nonmember bank and its affiliates must
be less than 40 percent of the foreign
organization’s equity interests;

(4) The insured state nonmember
bank or its affiliates must not otherwise
control the foreign organization; and

(5) Any loans or extensions of credit
made by the insured state nonmember
bank and its affiliates to the foreign
organization must be on substantially
the same terms, including interest rates
and collateral, as those prevailing at the
same time for comparable transactions
between the insured state nonmember
bank or its affiliates and nonaffiliated
organizations.

(h) Affiliate holdings. References in
this section to equity interests of foreign
organizations held by an affiliate of an
insured state nonmember bank includes
equity interests held in connection with
an underwriting or for distribution or
dealing by an affiliate permitted to do so
by §337.4 of this chapter or section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8)).

§347.105 Underwriting and dealing limits
applicable to foreign organizations held by
insured state nonmember banks.

If an insured state nonmember bank,
in reliance on the authority of §347.104,
holds an equity interest in one or more
foreign organizations which underwrite,
deal, or distribute equity securities
outside the United States as authorized
by §347.104(b)(3):

(a) Underwriting commitment limits.
The aggregate underwriting
commitments by the foreign
organizations for the equity securities of
a single entity, taken together with
underwriting commitments by any
affiliate of the insured state nonmember
bank under the authority of 12 CFR
211.5, must not exceed the lesser of $60
million or 25 percent of the insured

state nonmember bank’s Tier 1 capital
unless excess amounts are either:

(1) Covered by binding commitments
from subunderwriters or purchasers; or
(2) Deducted from the capital of the
insured state nonmember bank, with at
least 50 percent of the deduction being

taken from Tier 1 capital, and the
insured state nonmember bank remains
well capitalized after this deduction.

(b) Distribution and dealing limits.
The equity securities of any single entity
held for distribution or dealing by the
foreign organizations, taken together
with equity securities held for
distribution or dealing by any affiliate of
the insured state nonmember bank
under the authority of 12 CFR 211.5:

(1) Must not exceed the lesser of $30
million or 5 percent of the insured state
nonmember bank’s Tier 1 capital,
subject to the following:

(i) Any equity securities acquired
pursuant to any underwriting
commitment extending up to 90 days
after the payment date for the
underwriting may be excluded from this
limit;

(i) Any equity securities of the entity
held under the authority of § 347.104 or
12 CFR 211.5(b) for purposes other than
distribution or dealing must be included
in this limit; and

(iii) Up to 75 percent of the position
in an equity security may be reduced by
netting long and short positions in the
same security, or offsetting cash
positions against derivative instruments
referenced to the same security so long
as the derivatives are part of a prudent
hedging strategy; and

(2) Must be included in calculating
the general consent limits under
§347.108(a)(3) if the insured state
nonmember bank relies on the general
consent provisions as authority to
acquire equity interests of the same
foreign entity for investment or trading.

(c) Additional distribution and
dealing limits. With the exception of
equity securities acquired pursuant to
any underwriting commitment
extending up to 90 days after the
payment date for the underwriting,
equity securities of a single entity held
for distribution or dealing by all
affiliates of the state nonmember bank,3
combined with any equity interests held
for investment or trading purposes by
all affiliates of the state nonmember
bank, must conform to the limits of
§347.104.

(d) Combined limits. The aggregate of
the following may not exceed 25 percent

3This includes shares held in connection with an
underwriting or for distribution or dealing by an
affiliate permitted to do so by § 337.4 of this chapter
or section 4(c)(8) of the Bank Holding Company
Act.

of the insured state nonmember bank’s
Tier 1 capital:

(1) All equity interests of foreign
organizations held for investment or
trading under § 347.104(g) or by an
affiliate of the insured state nonmember
bank under the corresponding
paragraph of 12 CFR 211.5;

(2) All underwriting commitments
under paragraph (a) of this section,
taken together with all underwriting
commitments by any affiliate of the
insured state nonmember bank under
the authority of 12 CFR 211.5, after
excluding the amount of any
underwriting commitment:

(i) Covered by binding commitments
from subunderwriters or purchasers
under paragraph (a)(1) of this section or
the comparable provision of 12 CFR
211.5; or

(ii) Already deducted from the
insured state nonmember bank’s capital
under paragraph (a)(2) of this section, or
the appropriate affiliate’s capital under
the comparable provisions of 12 CFR
211.5; and

(3) All equity securities held for
distribution or dealing under paragraph
(b) of this section, taken together with
all equity securities held for distribution
or dealing by any affiliate of the insured
state nonmember bank under the
authority of 12 CFR 211.5, after
reducing by up to 75 percent the
position in any equity security by
netting and offset, as permitted by
paragraph (b)(1)(iii) of this section or the
comparable provision of 12 CFR 211.5.

8§347.106 Restrictions on certain activities
applicable to foreign organizations held by
insured state nonmember banks.

Futures commission merchant. If an
insured state nonmember bank, in
reliance on the authority of §347.104,
acquires or retains an equity interest in
one or more foreign organizations which
acts as a futures commission merchant
as authorized by § 347.104(b)(10), the
foreign organization may not be a
member of an exchange or clearing
association that requires members to
guarantee or otherwise contract to cover
losses suffered by other members unless
the foreign organization’s liability does
not exceed 2 percent of the insured state
nonmember bank’s Tier 1 capital, or the
insured state nonmember bank has
obtained the prior approval of the FDIC
under §347.108(d).

§347.107 U.S. activities of foreign
organizations held by insured state
nonmember banks.

(a) An insured state nonmember bank
may not directly or indirectly hold the
equity interests of any foreign
organization pursuant to the authority of
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this section if the organization engages
in the general business of buying or
selling goods, wares, merchandise, or
commodities in the United States.

(b) An insured state nonmember bank
may not directly or indirectly hold more
than 5 percent of the equity interests of
any foreign organization pursuant to the
authority of this subpart unless any
activities in which the foreign
organization engages directly or
indirectly in the United States are
incidental to its international or foreign
business.

(c) A foreign organization is not
engaged in any business or activities in
the United States for these purposes
unless it maintains an office in the
United States other than a
representative office.

(d) The following activities are
incidental to international or foreign
business:

(1) activities that the FRB has
determined in Regulation K (12 CFR
211.4) are permissible in the United
States for an Edge corporation.

(2) Other activities approved by the
FDIC.

§347.108 Obtaining FDIC approval to
invest in foreign organizations.

(a) General consent. General consent
of the FDIC is granted for an eligible
insured state nonmember bank to make
direct or indirect investments in foreign
organizations in conformity with the
limits and requirements of this subpart
if:

(1) The insured state nonmember
bank or an affiliate presently have at
least one foreign organization
subsidiary;

(2) In any case in which the insured
state nonmember bank and its affiliates
will hold 20 percent or more of the
foreign organization’s voting equity
interests, at least one insured state
nonmember bank has a foreign
organization subsidiary in the relevant
foreign country;

(3) The investment is within one of
the following limits:

(i) The investment is acquired at net
asset value from an affiliate;

(ii) The investment is a reinvestment
of cash dividends received from the
same foreign organization during the
preceding twelve months; or

(iii) The total investment directly or
indirectly in a single foreign
organization in any transaction or series
of transactions during a twelve-month
period does not exceed 2 percent of the
insured state nonmember bank’s Tier 1
capital, and such investments in all
foreign organizations in the aggregate do
not exceed:

(A) 5 percent of the insured state
nonmember bank’s Tier 1 capital during
a twelve-month period; and

(B) Up to an additional 5 percent of
the insured state nonmember bank’s
Tier 1 capital if the investments are
acquired for trading purposes; and

(4) Within 30 days, the insured state
nonmember bank provides the FDIC
written notice of the investment, unless
the investment was acquired for trading
purposes, in which case no notice is
required.

(b) Prior notice. An investment that
does not qualify for general consent but
is otherwise in conformity with the
limits and requirements of this subpart
may be made 45 days after an eligible
insured state nonmember bank files a
completed notice with the FDIC, or
upon such earlier time as authorized by
the FDIC.

(c) Inapplicability of general consent
or prior notice. General consent or prior
notice under this section do not apply:

(1) For foreign investments resulting
in the insured state nonmember bank
holding 20 percent or more of the voting
equity interests of a foreign organization
or controlling such organization and the
foreign organization would be located in
a foreign country in which applicable
law or practice would limit the FDIC’s
access to information for supervisory
purposes; or

(2) If the FDIC at any time notifies the
insured state nonmember bank that the
FDIC is modifying or suspending its
general consent or prior notice
procedure.

(d) Specific consent. Any investment
that is not authorized under general
consent or prior notice procedures must
not be made without the prior specific
consent of the FDIC.

(e) Computation of amounts. In
computing the amount that may be
invested in any foreign organization
under this section, any investments held
by an affiliate of the insured state
nonmember bank must be included.

(f) Procedures. Procedures for
applications and notices under this
section are set out in subpart D of this
part.

§347.109 Extensions of credit to foreign
organizations held by insured state
nonmember banks; shares of foreign
organizations held in connection with debts
previously contracted.

(a) Loans or extensions of credit. An
insured state nonmember bank which
directly or indirectly holds equity
interests in a foreign organization
pursuant to the authority of this subpart
may make loans or extensions of credit
to or for the accounts of the organization
without regard to the provisions of

section 18(j) of the FDI Act (12 U.S.C.
1828(j)).

(b) Debts previously contracted.
Equity interests acquired to prevent a
loss upon a debt previously contracted
in good faith are not subject to the
limitations or procedures of this
subpart; however they must be disposed
of promptly but in no event later than
two years after their acquisition, unless
the FDIC authorizes retention for a
longer period.

§347.110 Supervision and recordkeeping
of the foreign activities of insured state
nonmember banks.

(a) Records, controls and reports. An
insured state nonmember bank with any
foreign branch, any investment in a
foreign organization of 20 percent or
more of the organization’s voting equity
interests, or control of a foreign
organization must maintain a system of
records, controls and reports that, at
minimum, provide for the following:

(1) Risk assets. To permit assessment
of exposure to loss, information
furnished or available to the main office
should be sufficient to permit periodic
and systematic appraisals of the quality
of risk assets, including loans and other
extensions of credit. Coverage should
extend to a substantial proportion of the
risk assets in the branch or foreign
organization, and include the status of
all large credit lines and of credits to
customers also borrowing from other
offices or affiliates of the insured state
nonmember bank. Information on risk
assets should include:

(i) A recent financial statement of the
borrower or obligee and current
information on the borrower’s or
obligee’s financial condition;

(ii) Terms, conditions, and collateral;

(iii) Data on any guarantors;

(iv) Payment history; and

(v) Status of corrective measures
employed.

(2) Liquidity. To enable assessment of
local management’s ability to meet its
obligations from available resources,
reports should identify the general
sources and character of the deposits,
borrowing, and other funding sources,
employed in the branch or foreign
organization with special reference to
their terms and volatility. Information
should be available on sources of
liquidity—cash, balances with banks,
marketable securities, and repayment
flows—such as will reveal their
accessibility in time and any risk
elements involved.

(3) Contingencies. Data on the volume
and nature of contingent items such as
loan commitments and guarantees or
their equivalents that permit analysis of
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potential risk exposure and liquidity
requirements.

(4) Controls. Reports on the internal
and external audits of the branch or
foreign organization in sufficient detail
to permit determination of conformance
to auditing guidelines. Such reports
should cover:

(i) Verification and identification of
entries on financial statements;

(it) Income and expense accounts,
including descriptions of significant
chargeoffs and recoveries;

(iii) Operations and dual-control
procedures and other internal controls;

(iv) Conformance to head office
guidelines on loans, deposits, foreign
exchange activities, proper accounting
procedures, and discretionary authority
of local management;

(v) Compliance with local laws and
regulations; and

(vi) Compliance with applicable U.S.
laws and regulations.

(b) Availability of information to
examiners; reports. (1) Information
about foreign branches or foreign
organizations must be made available to
the FDIC by the insured state
nonmember bank for examination and
other supervisory purposes.

(2) If any applicable law or practice in
a particular foreign country would limit
the FDIC’s access to information for
supervisory purposes, no insured state
nonmember bank may utilize the
general consent or prior notice
procedures under 8§ 347.103 and
347.108 to:

(i) Establish any foreign branch in the
foreign country; or

(i) Make any investment resulting in
the state nonmember bank holding 20
percent or more of the voting equity
interests of a foreign organization in the
foreign country or controlling such
organization.

(3) The FDIC may from time to time
require an insured state nonmember
bank to make and submit such reports
and information as may be necessary to
implement and enforce the provisions of
this subpart, and the insured state
nonmember bank shall submit an
annual report of condition for each
foreign branch pursuant to instructions
provided by the FDIC.

Subpart B—Foreign Banks

§347.201 Scope.

(a)(1) Sections 347.203 through
347.207 of this subpart implement the
insurance provisions of section 6 of the
International Banking Act of 1978 (12
U.S.C. 3104). They set out the FDIC’s
rules regarding retail deposit activities
requiring a foreign bank to establish an
insured bank subsidiary; deposit

activities permissible for a noninsured
branch; authority for a state branch to
apply for an exemption from the
insurance requirement; and, depositor
notification requirements. Sections
347.204, 347.205, 347.206 and 347.207
do not apply to a federal branch. The
Comptroller of the Currency’s
regulations (12 CFR part 28) establish
such rules for federal branches.
However, federal branches deemed by
the Comptroller to require insurance
must apply to the FDIC for insurance.

(2) Sections 347.203 through 347.207
of this subpart also set out the FDIC’s
rules regarding the operation of insured
and noninsured branches, whether state
or federal, by a foreign bank.

(b) Sections 347.208 through 347.212
of this subpart set out the rules that
apply only to a foreign bank that
operates or proposes to establish an
insured state or federal branch. These
rules relate to the following matters: an
agreement to provide information and to
be examined and provisions concerning
recordkeeping, pledge of assets, asset
maintenance, and deductions from the
assessment base.

§347.202 Definitions.

For the purposes of this subpart:

(a) Affiliate means any entity that
controls, is controlled by, or is under
common control with another entity. An
entity shall be deemed to *‘control”
another entity if the entity directly or
indirectly owns, controls, or has the
power to vote 25 percent or more of any
class of voting securities of the other
entity or controls in any manner the
election of a majority of the directors or
trustees of the other entity.

(b) Branch means any office or place
of business of a foreign bank located in
any state of the United States at which
deposits are received. The term does not
include any office or place of business
deemed by the state licensing authority
or the Comptroller of the Currency to be
an agency.

(c) Deposit has the same meaning as
that term in section 3(l) of the Federal
Deposit Insurance Act (12 U.S.C.
1813(1)).

(d) Depository means any insured
state bank, national bank, or insured
branch.

(e) Domestic retail deposit activity
means the acceptance by a state branch
of any initial deposit of less than
$100,000.

(f) Federal branch means a branch of
a foreign bank established and operating
under the provisions of section 4 of the
International Banking Act of 1978 (12
U.S.C. 3102).

(9) Foreign bank means any company
organized under the laws of a foreign

country, any territory of the United
States, Puerto Rico, Guam, American
Samoa, the Northern Mariana Islands or
the Virgin Islands, which engages in the
business of banking. The term includes
foreign commercial banks, foreign
merchant banks and other foreign
institutions that engage in banking
activities usual in connection with the
business of banking in the countries
where such foreign institutions are
organized and operating. Except as
otherwise specifically provided by the
Federal Deposit Insurance Corporation,
banks organized under the laws of a
foreign country, any territory of the
United States, Puerto Rico, Guam,
American Samoa, the Northern Mariana
Islands, or the Virgin Islands which are
insured banks other than by reason of
having an insured branch are not
considered to be foreign banks for
purposes of 88 347.208, 347.209,
347.210, and 347.211.

(h) Foreign business means any entity
including, but not limited to, a
corporation, partnership, sole
proprietorship, association, foundation
or trust, which is organized under the
laws of a foreign country or any United
States entity which is owned or
controlled by an entity which is
organized under the laws of a foreign
country or a foreign national.

(i) Foreign country means any country
other than the United States and
includes any colony, dependency or
possession of any such country.

(j) Home state of a foreign bank means
the state so determined by the election
of the foreign bank, or in default of such
election, by the Board of Governors of
the Federal Reserve System.

(k) Immediate family member of a
natural person means the spouse, father,
mother, brother, sister, son or daughter
of that natural person.

(I) Initial deposit means the first
deposit transaction between a depositor
and the branch. The initial deposit may
be placed into different deposit
accounts or into different kinds of
deposit accounts, such as demand,
savings or time. Deposit accounts that
are held by a depositor in the same right
and capacity may be added together for
the purposes of determining the dollar
amount of the initial deposit. “First
deposit” means any deposit made when
there is no existing deposit relationship
between the depositor and the branch.

(m) Insured bank means any bank,
including a foreign bank having an
insured branch, the deposits of which
are insured in accordance with the
provisions of the Federal Deposit
Insurance Act.

(n) Insured branch means a branch of
a foreign bank any deposits of which
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branch are insured in accordance with
the provisions of the Federal Deposit
Insurance Act.

(o) Large United States business
means any entity including, but not
limited to, a corporation, partnership,
sole proprietorship, association,
foundation or trust which is organized
under the laws of the United States or
any state thereof, and:

(1) Whose securities are registered on
a national securities exchange or quoted
on the National Association of
Securities Dealers Automated Quotation
System; or

(2) Has annual gross revenues in
excess of $1,000,000 for the fiscal year
immediately preceding the initial
deposit.

(p) A majority owned subsidiary
means a company the voting stock of
which is more than 50 percent owned
or controlled by another company.

(q) Noninsured branch means a
branch of a foreign bank deposits of
which branch are not insured in
accordance with the provisions of the
Federal Deposit Insurance Act.

(r) Person means an individual, bank,
corporation, partnership, trust,
association, foundation, joint venture,
pool, syndicate, sole proprietorship,
unincorporated organization, or any
other form of entity.

(s) Significant risk to the deposit
insurance fund shall be understood to
be present whenever there is a high
probability that the Bank Insurance
Fund administered by the FDIC may
suffer a loss.

(t) State means any state of the United
States or the District of Columbia.

(u) State branch means a branch of a
foreign bank established and operating
under the laws of any state.

(v) A wholly owned subsidiary means
a company the voting stock of which is
100 percent owned or controlled by
another company except for a nominal
number of directors’ shares.

§347.203 Restriction on operation of
insured and noninsured branches.

The FDIC will not insure deposits in
any branch of a foreign bank unless the
foreign bank agrees that every branch
established or operated by the foreign
bank in the same state will be an
insured branch; provided, that this
restriction does not apply to any branch
which accepts only initial deposits in an
amount of $100,000 or greater.

§347.204 Insurance requirement.

(a) Domestic retail deposit activity. In
order to initiate or conduct domestic
retail deposit activity, which requires
deposit insurance protection, a foreign
bank shall:

(1) Establish 1 or more insured bank
subsidiaries in the United States for that
purpose; and

(2) Obtain deposit insurance for any
such subsidiary in accordance with the
Federal Deposit Insurance Act.

(b) Exception. For purposes of
paragraph (a) of this section, ‘“foreign
bank’ does not include any bank
organized under the laws of any
territory of the United States, Puerto
Rico, Guam, American Samoa, or the
Virgin Islands the deposits of which are
insured by the Corporation pursuant to
the Federal Deposit Insurance Act.

(c) Grandfathered insured branches.
Domestic retail deposit accounts with
balances of less than $100,000 that
require deposit insurance protection
may be accepted or maintained in a
branch of a foreign bank only if such
branch was an insured branch on
December 19, 1991.

(d) Noninsured branches. A foreign
bank may establish or operate a state
branch which is not an insured branch
whenever:

(1) The branch only accepts initial
deposits in an amount of $100,000 or
greater; or

(2) The branch meets the criteria set
forth in §347.205 or §347.206.

§347.205 Branches established under
section 5 of the International Banking Act.

A foreign bank may operate any state
branch as a noninsured branch
whenever the foreign bank has entered
into an agreement with the Board of
Governors of the Federal Reserve
System to accept at that branch only
those deposits as would be permissible
for a corporation organized under
section 25(a) of the Federal Reserve Act
(12 U.S.C. 611 et seq.) and
implementing rules and regulations
administered by the Board of Governors
(12 CFR part 211).

§347.206 Exemptions from the insurance
requirement.

(a) Deposit activities not requiring
insurance. A state branch will not be
deemed to be engaged in domestic retail
deposit activity which requires the
foreign bank parent to establish an
insured bank subsidiary in accordance
with § 347.204(a) if the state branch
only accepts initial deposits in an
amount of less than $100,000 which are
derived solely from the following:

(1) Individuals who are not citizens or
residents of the United States at the time
of the initial deposit;

(2) Individuals who:

(i) Are not citizens of the United
States;

(ii) Are residents of the United States;
and

(iii) Are employed by a foreign bank,
foreign business, foreign government, or
recognized international organization;

(3) Persons (including immediate
family members of natural persons) to
whom the branch or foreign bank
(including any affiliate thereof) has
extended credit or provided other
nondeposit banking services within the
past twelve months or has entered into
a written agreement to provide such
services within the next twelve months;

(4) Foreign businesses, large United
States businesses, and persons from
whom an Edge Corporation may accept
deposits under §211.4(e)(1) of
Regulation K of the Board of Governors
of the Federal Reserve System, 12 CFR
211.4(e)(1);

(5) Any governmental unit, including
the United States government, any state
government, any foreign government
and any political subdivision or agency
of any of the foregoing, and recognized
international organizations;

(6) Persons who are depositing funds
in connection with the issuance of a
financial instrument by the branch for
the transmission of funds or the
transmission of such funds by any
electronic means; and

(7) Any other depositor, but only if
the branch’s average deposits under this
paragraph (a)(7) of this section do not
exceed one percent of the branch’s
average total deposits for the last 30
days of the most recent calendar quarter
(de minimis exception). In calculating
this de minimis exception, both the
average deposits under this paragraph
(a)(7) of this section and the average
total deposits shall be computed by
summing the close of business figures
for each of the last 30 calendar days,
ending with and including the last day
of the calendar quarter, and dividing the
resulting sum by 30. For days on which
the branch is closed, balances from the
last previous business day are to be
used. In determining its average branch
deposits, the branch may exclude
deposits in the branch of other offices,
branches, agencies or wholly owned
subsidiaries of the bank. In addition, the
branch must not solicit deposits from
the general public by advertising,
display of signs, or similar activity
designed to attract the attention of the
general public. A foreign bank which
has more than one state branch in the
same state may aggregate deposits in
such branches (excluding deposits of
other branches, agencies or wholly
owned subsidiaries of the bank) for the
purpose of this paragraph (a)(7).

(b) Application for an exemption.
Whenever a foreign bank proposes to
accept at a state branch initial deposits
of less than $100,000 and such deposits
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are not otherwise excepted under
paragraph (a) of this section, the foreign
bank may apply to the FDIC for consent
to operate the branch as a noninsured
branch pursuant to § 347.404. The Board
of Directors may exempt the branch
from the insurance requirement if the
branch is not engaged in domestic retail
deposit activities requiring insurance
protection. The Board of Directors will
consider the size and nature of
depositors and deposit accounts, the
importance of maintaining and
improving the availability of credit to all
sectors of the United States economy,
including the international trade finance
sector of the United States economy,
whether the exemption would give the
foreign bank an unfair competitive
advantage over United States banking
organizations, and any other relevant
factors in making this determination.

(c) Transition period. A noninsured
state branch may maintain a retail
deposit lawfully accepted pursuant to
this section prior to April 1, 1996:

(1) If the deposit qualifies pursuant to
paragraph (a) or (b) of this section; or

(2) If the deposit does not qualify
pursuant to paragraph (a) or (b) of this
section, no later than:

(i) In the case of a non-time deposit,
five years from April 1, 1996; or

(i) In the case of a time deposit, the
first maturity date of the time deposit
after April 1, 1996.

§347.207 Notification to depositors.

Any state branch that is exempt from
the insurance requirement pursuant to
§347.206 shall:

(a) Display conspicuously at each
window or place where deposits are
usually accepted a sign stating that
deposits are not insured by the FDIC;
and

(b) Include in bold face conspicuous
type on each signature card, passbook,
and instrument evidencing a deposit the
statement “This deposit is not insured
by the FDIC”’; or require each depositor
to execute a statement which
acknowledges that the initial deposit
and all future deposits at the branch are
not insured by the FDIC. This
acknowledgment shall be retained by
the branch so long as the depositor
maintains any deposit with the branch.
This provision applies to any negotiable
certificates of deposit made in a branch
on or after July 6, 1989, as well as to any
renewals of such deposits which
become effective on or after July 6, 1989.

§347.208 Agreement to provide
information and to be examined.

(a) A foreign bank that applies for
insurance for any branch shall agree in
writing to the following terms:

(2)(i) The foreign bank will provide
the FDIC with information regarding the
affairs of the foreign bank and its
affiliates which are located outside of
the United States as the FDIC from time
to time may request to:

(A) Determine the relations between
the insured branch and the foreign bank
and its affiliates; and

(B) Assess the financial condition of
the foreign bank as it relates to the
insured branch.

(i) If the laws of the country of the
foreign bank’s domicile or the policy of
the Central Bank or other banking
authority prohibit or restrict the foreign
bank from entering into this agreement,
the foreign bank shall agree to provide
information to the extent permitted by
such law or policy. Information
provided shall be in English and in the
form requested by the FDIC and shall be
made available in the United States. The
Board of Directors will consider the
existence and extent of this prohibition
or restriction in determining whether to
grant insurance and may deny the
application if the information available
is so limited in extent that an
unacceptable risk to the insurance fund
is presented.

(2)(i) The FDIC may examine the
affairs of any office, agency, branch or
affiliate of the foreign bank located in
the United States as the FDIC deems
necessary to:

(A) Determine the relations between
the insured branch and such offices,
agencies, branches or affiliates; and

(B) Assess the financial condition of
the foreign bank as it relates to the
insured branch.

(ii) The foreign bank shall also agree
to provide the FDIC with information
regarding the affairs of such offices,
agencies, branches or affiliates as the
FDIC deems necessary. The Board of
Directors will not grant insurance to any
branch if the foreign bank fails to enter
into an agreement as required under this
paragraph (a).

(b) The agreement shall be signed by
an officer of the foreign bank who has
been so authorized by the foreign bank’s
board of directors. The agreement and
the authorization shall be included with
the foreign bank’s application for
insurance. Any agreement not in
English shall be accompanied by an
English translation.

8§347.209 Records.

(a) Each insured branch shall keep a
set of accounts and records in the words
and figures of the English language
which accurately reflect the business
transactions of the insured branch on a
daily basis.

(b) The records of each insured
branch shall be kept as though it were
a separate entity, with its assets and
liabilities separate from the other
operations of the head office, other
branches or agencies of the foreign bank
and its subsidiaries or affiliates. A
foreign bank which has more than one
insured branch in a state may treat such
insured branches as one entity for
record keeping purposes and may
designate one branch to maintain
records for all the branches in the state.

§347.210 Pledge of assets.

(a) Purpose. A foreign bank that has
an insured branch shall pledge assets for
the benefit of the FDIC or its designee(s).
Whenever the FDIC is obligated under
section 11(f) of the Federal Deposit
Insurance Act (12 U.S.C. 1821(f)) to pay
the insured deposits of an insured
branch, the assets pledged under this
section shall become the property of the
FDIC to be used to the extent necessary
to protect the deposit insurance fund.

(b) Amount of assets to be pledged. (1)
A foreign bank shall pledge assets equal
to five percent of the average of the
insured branch’s liabilities for the last
30 days of the most recent calendar
quarter. This average shall be computed
by using the sum of the close of
business figures for the 30 calendar days
of the most recent calendar quarter,
ending with and including the last day
of the calendar quarter, divided by 30.4
In determining its average liabilities, the
insured branch may exclude liabilities
to other offices, agencies, branches, and
wholly owned subsidiaries of the
foreign bank. The value of the pledged
assets shall be computed based on the
lesser of the principal amount (par
value) or market value of such assets at
the time of the original pledge and
thereafter as of the last day of the most
recent calendar quarter.

(2) The initial five-percent deposit for
a newly established insured branch
shall be based on the branch’s
projection of liabilities at the end of the
first year of its operation.

(3) The FDIC may require a foreign
bank to pledge additional assets or to
compute its pledge on a daily basis
whenever the FDIC determines that the
foreign bank’s or any insured branch’s
condition is such that the assets pledged
under paragraph (b)(1) or (b)(2) of this
section will not adequately protect the
deposit insurance fund. In requiring a
foreign bank to pledge additional assets,
the FDIC will consult with the insured
branch’s primary regulator. Among the

4For days on which the branch is closed,
balances from the last previous business day are to
be used.
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factors to be considered in imposing
these requirements are the
concentration of risk to any one
borrower or group of related borrowers,
the concentration of transfer risk to any
one country, including the country in
which the foreign bank’s head office is
located or any other factor the FDIC
determines is relevant.

(4) Each insured branch shall
separately comply with the
requirements of this section. However, a
foreign bank which has more than one
insured branch in a state may treat all
of its insured branches in the same state
as one entity and shall designate one
insured branch to be responsible for
compliance with this section.

(c) Depository. A foreign bank shall
place pledged assets for safekeeping at
any depository which is located in any
state. However, a depository may not be
an affiliate of the foreign bank whose
insured branch is seeking to use the
depository. A foreign bank must obtain
the FDIC’s prior written approval of the
depository selected, and such approval
may be revoked and dismissal of the
depository required whenever the
depository does not fulfill any one of its
obligations under the pledge agreement.
A foreign bank shall appoint and
constitute the depository as its attorney
in fact for the sole purpose of
transferring title to pledged assets to the
FDIC as may be required to effectuate
the provisions of paragraph (a) of this
section.

(d) Assets that may be pledged.
Subject to the right of the FDIC to
require substitution, a foreign bank may
pledge any of the kinds of assets listed
below; such assets must be denominated
in United States dollars. A foreign bank
shall be deemed to have pledged any
such assets for the benefit of the FDIC
or its designees at such time as any such
asset is placed with the depository.

(1) Certificates of deposit that are
payable in the United States and that are
issued by any state bank, national bank,
or branch of a foreign bank which has
executed a valid waiver of offset
agreement or similar debt instruments
that are payable in the United States and
that are issued by any agency of a
foreign bank which has executed a valid
waiver of offset agreement; provided,
that the maturity of any certificate or
issuance is not greater than one year;
and provided further, that the issuing
branch or agency of a foreign bank is not
an affiliate of the pledging bank or from
the same country as the pledging bank’s
domicile;

(2) Interest bearing bonds, notes,
debentures, or other direct obligations of
or obligations fully guaranteed as to
principal and interest by the United

States or any agency or instrumentality
thereof;

(3) Commercial paper that is rated
P-1 or P-2, or their equivalent by a
nationally recognized rating service;
provided, that any conflict in a rating
shall be resolved in favor of the lower
rating;

(4) Banker’s acceptances that are
payable in the United States and that are
issued by any state bank, national bank,
or branch or agency of a foreign bank;
provided, that the maturity of any
acceptance is not greater than 180 days;
and provided further, that the branch or
agency issuing the acceptance is not an
affiliate of the pledging bank or from the
same country as the pledging bank’s
domicile;

(5) General obligations of any state of
the United States, or any county or
municipality of any state of the United
States, or any agency, instrumentality,
or political subdivision of the foregoing
or any obligation guaranteed by a state
of the United States or any county or
municipality of any state of the United
States; provided, that such obligations
have a credit rating within the top two
rating bands of a nationally-recognized
rating service (with any conflict in a
rating resolved in favor of the lower
rating);

(6) Obligations of the African
Development Bank, Asian Development
Bank, Inter-American Development
Bank, and the International Bank for
Reconstruction and Development;

(7) Notes issued by bank holding
companies or banks organized under the
laws of the United States or any state
thereof or notes issued by United States
branches or agencies of foreign banks,
provided, that the notes have a credit
rating within the top two rating bands
of a nationally-recognized rating service
(with any conflict in a rating resolved in
favor of the lower rating) and that they
are payable in the United States, and
provided further, that the issuer is not
an affiliate of the foreign bank pledging
the note; or

(8) Any other asset determined by the
FDIC to be acceptable.

(e) Pledge agreement. A foreign bank
shall not pledge any assets unless a
pledge agreement in form and substance
satisfactory to the FDIC has been
executed by the foreign bank and the
depository. The agreement, in addition
to other terms not inconsistent with this
paragraph (e), shall give effect to the
following terms:

(1) Original pledge. The foreign bank
shall place with the depository assets of
the kind described in §347.210(d),
having an aggregate value in the amount
as required pursuant to § 347.210(b).

(2) Additional assets required to be
pledged. Whenever the foreign bank is
required to pledge additional assets for
the benefit of the FDIC or its designees
pursuant to paragraph (b)(3) of this
section, it shall place (within two (2)
business days after the last day of the
most recent calendar quarter, unless
otherwise ordered) additional assets of
the kind described in paragraph (d) of
this section, having an aggregate value
in the amount required by the FDIC.

(3) Substitution of assets. The foreign
bank, at any time, may substitute any
assets for pledged assets, and, upon
such substitution, the depository shall
promptly release any such assets to the
foreign bank. Provided, that:

(i) The foreign bank pledges assets of
the kind described in paragraph (d) of
this section having an aggregate value
not less than the value of the pledged
assets for which they are substituted
and certified as such by the foreign
bank; and

(ii) The FDIC has not by written
notification to the foreign bank, a copy
of which shall be provided to the
depository, suspended or terminated the
foreign bank’s right of substitution.

(4) Delivery of other documents.
Concurrently with the pledge of any
assets, the foreign bank shall deliver to
the depository all documents and
instruments necessary or advisable to
effectuate the transfer of title to any
such assets and thereafter, from time to
time, at the request of the FDIC, deliver
to the depository any such additional
documents or instruments. The foreign
bank shall provide copies of all such
documents described in this paragraph
(e)(4) to the appropriate regional
director concurrently with their delivery
to the depository.

(5) Acceptance and safekeeping
responsibilities of the depository. (i) The
depository shall accept and hold any
assets pledged by the foreign bank
pursuant to the pledge agreement for
safekeeping free and clear of any lien,
charge, right of offset, credit, or
preference in connection with any claim
the depository may assert against the
foreign bank and shall designate any
such assets as a special pledge for the
benefit of the FDIC or its designees. The
depository shall not accept the pledge of
any such assets unless concurrently
with such pledge the foreign bank
delivers to the depository the
documents and instruments necessary
for the transfer of title thereto as
provided in this part.

(ii) The depository shall hold any
such assets separate from all other assets
of the foreign bank or the depository.
Such assets may be held in book-entry
form but must at all times be segregated
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on the records of the depository and
clearly identified as assets subject to the
pledge agreement.

(6) Reporting requirements of the
insured branch and the depository—(i)
Initial reports. Upon the original pledge
of assets as provided in paragraph (e)(1)
of this section:

(A) The depository shall provide to
the foreign bank and to the appropriate
regional director a written report in the
form of a receipt identifying each asset
pledged and specifying in reasonable
detail with respect to each such asset
the complete title, interest rate, series,
serial number (if any), principal amount
(par value), maturity date and call date;
and

(B) The foreign bank shall provide to
the appropriate regional director a
written report certified as correct by the
foreign bank which sets forth the value
of each pledged asset and the aggregate
value of all such assets, and which
states that the aggregate value of all such
assets is the amount required pursuant
to paragraph (b) of this section and that
all such assets are of the kind described
in paragraph (d) of this section.

(ii) Quarterly reports. Within ten (10)
calendar days after the end of the most
recent calendar quarter:

(A) The depository shall provide to
the appropriate regional director a
written report specifying in reasonable
detail with respect to each asset
currently pledged (including any asset
pledged to satisfy the requirements of
paragraph (b)(3) of this section and
identified as such), as of two business
days after the end of the most recent
calendar quarter, the complete title,
interest rate, series, serial number (if
any), principal amount (par value),
maturity date, and call date, provided,
that if no substitution of any asset has
occurred during the reporting period,
the report need only specify that no
substitution of assets has occurred; and

(B) The foreign bank shall provide as
of two business days after the end of the
most recent calendar quarter to the
appropriate regional director a written
report certified as correct by the foreign
bank which sets forth the value of each
pledged asset and the aggregate value of
all such assets, which states that the
aggregate value of all such assets is the
amount required pursuant to paragraph
(b) of this section and that all such
assets are of the kind described in
paragraph (d) of this section, and which
states the average of the liabilities of
each insured branch of the foreign bank
computed in the manner and for the
period prescribed in paragraph (b) of
this section.

(iii) Additional reports. The foreign
bank shall, from time to time, as may be

required, provide to the appropriate
regional director a written report in the
form specified containing the
information requested with respect to
any asset then currently pledged.

(7) Access to assets. With respect to
any asset pledged pursuant to the
pledge agreement, the depository will
provide representatives of the FDIC or
the foreign bank access (during regular
business hours of the depository and at
the location where any such asset is
held, without other limitation or
qualification) to all original instruments,
documents, books, and records
evidencing or pertaining to any such
asset.

(8) Release upon the order of the
FDIC. The depository shall release to the
foreign bank any pledged assets, as
specified in a written notification of the
appropriate regional director, upon the
terms and conditions provided in such
notification, including without
limitation the waiver of any requirement
that any assets be pledged by the foreign
bank in substitution of any released
assets.

(9) Release to the FDIC. Whenever the
FDIC is obligated under section 11(f) of
the Federal Deposit Insurance Act (12
U.S.C. 1821(f)) to pay insured deposits
of an insured branch, the FDIC by
written certification shall so inform the
depository; and the depository, upon
receipt of such certification, shall
thereupon promptly release and transfer
title to any pledged assets to the FDIC
or release such assets to the foreign
bank, as specified in the certification.
Upon release and transfer of title to all
pledged assets specified in the
certification, the depository shall be
discharged from any further obligation
under the pledge agreement.

(10) Interest earned on assets. The
foreign bank may retain any interest
earned with respect to the assets
currently pledged unless the FDIC by
written notice prohibits retention of
interest by the foreign bank, in which
case the notice shall specify the
disposition of any such interest.

(11) Expenses of agreement. The FDIC
shall not be required to pay any fees,
costs, or expenses for services provided
by the depository to the foreign bank
pursuant to, or in connection with, the
pledge agreement.

(12) Substitution of depository. The
depository may resign, or the foreign
bank may discharge the depository,
from its duties and obligations under
the pledge agreement by giving at least
sixty (60) days’ written notice thereof to
the other party and to the appropriate
regional director. The FDIC, upon thirty
(30) days’ written notice to the foreign
bank and the depository, may require

the foreign bank to dismiss the
depository if the FDIC in its discretion
determines that the depository is in
breach of the pledge agreement. The
depository shall continue to function as
such until the appointment of a
successor depository becomes effective
and the depository has released to the
successor depository the pledged assets
and documents and instruments to
effectuate transfer of title in accordance
with the written instructions of the
foreign bank as approved by the FDIC.
The appointment by the foreign bank of
a successor depository shall not be
effective until:

(i) The FDIC has approved in writing
the successor depository; and

(ii) A pledge agreement in form and
substance satisfactory to the FDIC has
been executed.

(13) Waiver of terms. The FDIC may
by written order waive compliance by
the foreign bank or the depository with
any term or condition of the pledge
agreement.

(f)(1) Authority is delegated to the
Director (DOS), the Deputy Director
(DOS), and where confirmed in writing
by the Director, to an associate director,
or to the appropriate regional director or
deputy regional director, to enter into
pledge agreements with foreign banks
and depositories in connection with the
pledge of asset requirements pursuant to
this section. This authority shall also
extend to the power to revoke such
approval and require the dismissal of
the depository.

(2) Authority is delegated to the
General Counsel or designee to modify
the terms of the model pledge agreement
used for such deposit agreements.

§347.211 Asset maintenance.

(a) An insured branch of a foreign
bank shall maintain on a daily basis
eligible assets in an amount not less
than 106% of the preceding quarter’s
average book value of the insured
branch’s liabilities or, in the case of a
newly-established insured branch, the
estimated book value of its liabilities at
the end of the first full quarter of
operation, exclusive of liabilities due to
the foreign bank’s head office, other
branches, agencies, offices, or wholly
owned subsidiaries. The Director of the
Division of Supervision or his designee
may impose a computation of total
liabilities on a daily basis in those
instances where it is found necessary for
supervisory purposes. The Board of
Directors, after consulting with the
insured branch’s primary regulator, may
require that a higher ratio of eligible
assets be maintained if the financial
condition of the insured branch
warrants such action. Among the factors
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which will be considered in requiring a
higher ratio of eligible assets are the
concentration of risk to any one
borrower or group of related borrowers,
the concentration of transfer risk to any
one country, including the country in
which the foreign bank’s head office is
located or any other factor the FDIC
determines is relevant. Eligible assets
shall be payable in United States
dollars.

(b) In determining eligible assets for
the purposes of compliance with
paragraph (a) of this section, the insured
branch shall exclude the following:

(1) Any asset due from the foreign
bank’s head office, other branches,
agencies, offices or affiliates;

(2) Any asset classified “Value
Impaired,” to the extent of the required
Allocated Transfer Risk Reserves or
equivalent write down, or “Loss’ in the
most recent state or federal examination
report;

(3) Any deposit of the insured branch
in a bank unless the bank has executed
a valid waiver of offset agreement;

(4) Any asset not supported by
sufficient credit information to allow a
review of the asset’s credit quality, as
determined at the most recent state or
federal examination; 5

(5) Any asset not in the insured
branch’s actual possession unless the
insured branch holds title to such asset
and the insured branch maintains
records sufficient to enable independent
verification of the insured branch’s
ownership of the asset, as determined at
the most recent state or federal
examination;

(6) Any intangible asset;

5Whether an asset has sufficient credit
information will be a function of the size of the
borrower and the location within the foreign bank
of the responsibility for authorizing and monitoring
extensions of credit to the borrower. For large, well
known companies, when credit responsibility is
located in an office of the foreign bank outside the
insured branch, the insured branch must have
adequate documentation to show that the asset is
of good quality and is being supervised adequately
by the foreign bank. In such cases, copies of
periodic memoranda that include an analysis of the
borrower’s recent financial statements and a report
on recent developments in the borrower’s
operations and borrowing relationships with the
foreign bank generally would constitute sufficient
information. For other borrowers, periodic
memoranda must be supplemented by information
such as copies of recent financial statements, recent
correspondence concerning the borrower’s financial
condition and repayment history, credit terms and
collateral, data on any guarantors, and where
necessary, the status of any corrective measures
being employed.

Subsequent to the determination that an asset
lacks sufficient credit information, an insured
branch may not include the amount of that asset
among eligible assets until the FDIC determines that
sufficient documentation exists. Such a
determination may be made either at the next
federal examination, or upon request of the insured
branch, by the appropriate regional director.

(7) Any other asset not considered
bankable by the FDIC.

(c) A foreign bank which has more
than one insured branch in a state may
treat all of its insured branches in the
same state as one entity for purposes of
compliance with paragraph (a) of this
section and shall designate one insured
branch to be responsible for maintaining
the records of the insured branches’
compliance with this section.

(d) The average book value of the
insured branch’s liabilities for a quarter
shall be, at the insured branch’s option,
either an average of the balances as of
the close of business for each day of the
quarter or an average of the balances as
of the close of business on each
Wednesday during the quarter. Quarters
end on March 31, June 30, September
30, and December 31 of any given year.
For days on which the insured branch
is closed, balances from the previous
business day are to be used.
Calculations of the average book value
of the insured branch’s liabilities for a
quarter shall be retained by the insured
branch until the next federal
examination.

§347.212 Deductions from the
assessment base.

An insured branch may deduct from
its assessment base deposits in the
insured branch to the credit of the
foreign bank or any office, branch or
agency of and any wholly owned
subsidiary of the foreign bank.

§347.213 FDIC approval to conduct
activities not permissible for federal
branches.

(a) Scope. A foreign bank operating an
insured state branch which desires to
engage in or continue to engage in any
type of activity that is not permissible
for a federal branch, pursuant to the
National Bank Act (12 U.S.C. 21 et seq.)
or any other federal statute, regulation,
official bulletin or circular, written
order or interpretation, or decision of a
court of competent jurisdiction (each an
impermissible activity), shall file a
written application for permission to
conduct such activity with the FDIC
pursuant to § 347.405.

(b) Exceptions. A foreign bank
operating an insured state branch which
would otherwise be required to submit
an application pursuant to paragraph (a)
of this section will not be required to
submit such an application if the
activity it desires to engage in or
continue to engage in has been
determined by the FDIC not to present
a significant risk to the affected deposit
insurance fund pursuant to 12 CFR Part
362, “Activities and Investment of
Insured State Banks.

(c) Agency activities. A foreign bank
operating an insured state branch which
would otherwise be required to submit
an application pursuant to paragraph (a)
of this section will not be required to
submit such an application if it desires
to engage in or continue to engage in an
activity conducted as agent which
would be a permissible agency activity
for a state-chartered bank located in the
state which the state-licensed insured
branch of the foreign bank is located
and is also permissible for a state-
licensed branch of a foreign bank
located in that state; provided, however,
that the agency activity must be
permissible pursuant to any other
applicable federal law or regulation.

(d) Conditions of approval. Approval
of such an application may be
conditioned on the applicant’s
agreement to conduct the activity
subject to specific limitations, such as
but not limited to the pledging of assets
in excess of the requirements of
§347.210 and/or the maintenance of
eligible assets in excess of the
requirements of § 347.211. In the case of
an application to initially engage in an
activity, as opposed to an application to
continue to conduct an activity, the
insured branch shall not commence the
activity until it has been approved in
writing by the FDIC pursuant to this
part and the Board of Governors of the
Federal Reserve System (Board of
Governors), and any and all conditions
imposed in such approvals have been
satisfied.

(e) Divestiture or cessation. (1) If an
application for permission to continue
to conduct an activity is not approved
by the FDIC or the Board of Governors,
the applicant shall submit a plan of
divestiture or cessation of the activity to
the appropriate regional director in
accordance with the terms set forth in
§ 347.405(d).

(2) A foreign bank operating an
insured state branch which elects not to
apply to the FDIC for permission to
continue to conduct an activity which is
rendered impermissible by any change
in statute, regulation, official bulletin or
circular, written order or interpretation,
or decision of a court of competent
jurisdiction shall submit a plan of
divestiture or cessation to the
appropriate regional director in
accordance with the terms set forth in
§347.405(d).

(3) Divestitures or cessations shall be
completed within one year from the
date of the disapproval, or within such
shorter period of time as the FDIC shall
direct.
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Subpart C—International Lending

§347.301 Allocated transfer risk reserve.

(a) Definitions. For the purposes of
this subpart:

(1) Banking institution means an
insured state nonmember bank.

(2) Federal banking agencies means
the Board of Governors of the Federal
Reserve System, the Office of the
Comptroller of the Currency, and the
Federal Deposit Insurance Corporation.

(3) International assets means those
assets required to be included in
banking institutions’ ““‘Country Exposure
Report” form (FFIEC No. 009).

(4) Transfer risk means the possibility
that an asset cannot be serviced in the
currency of payment because of a lack
of, or restraints on the availability of,
needed foreign exchange in the country
of the obligor.

(b) Allocated Transfer Risk Reserve—
(1) Establishment of Allocated Transfer
Risk Reserve. A banking institution shall
establish an allocated transfer risk
reserve (ATRR) for specified
international assets when required by
the FDIC in accordance with this
section.

(2) Procedures and standards—(i)
Joint agency determination. At least
annually, the federal banking agencies
shall determine jointly, based on the
standards set forth in paragraph (b)(2)(ii)
of this section, the following:

(A) Which international assets subject
to transfer risk warrant establishment of
an ATRR;

(B) The amount of the ATRR for the
specified assets; and

(C) Whether an ATRR established for
specified assets may be reduced.

(ii) Standards for requiring ATRR—
(A) Evaluation of assets. The federal
banking agencies shall apply the
following criteria in determining
whether an ATRR is required for
particular international assets:

(1) Whether the quality of a banking
institution’s assets has been impaired by
a protracted inability of public or
private obligors in a foreign country to
make payments on their external
indebtedness as indicated by such
factors, among others, as whether:

(i) Such obligors have failed to make
full interest payments on external
indebtedness; or

(ii) Such obligors have failed to
comply with the terms of any
restructured indebtedness; or

(iii) A foreign country has failed to
comply with any International Monetary
Fund or other suitable adjustment
program; or

(2) Whether no definite prospects
exist for the orderly restoration of debt
service.

(B) Determination of amount of
ATRR. (1) In determining the amount of
the ATRR, the federal banking agencies
shall consider:

(i) The length of time the quality of
the asset has been impaired;

(ii) Recent actions taken to restore
debt service capability;

(iii) Prospects for restored asset
quality; and

(iv) Such other factors as the federal
banking agencies may consider relevant
to the quality of the asset.

(2) The initial year’s provision for the
ATRR shall be ten percent of the
principal amount of each specified
international asset, or such greater or
lesser percentage determined by the
federal banking agencies. Additional
provision, if any, for the ATRR in
subsequent years shall be fifteen percent
of the principal amount of each
specified international asset, or such
greater or lesser percentage determined
by the federal banking agencies.

(iii) FDIC natification. Based on the
joint agency determinations under
paragraph (b)(2)(i) of this section, the
FDIC shall notify each banking
institution holding assets subject to an
ATRR:

(A) Of the amount of the ATRR to be
established by the institution for
specified international assets; and

(B) That an ATRR established for
specified assets may be reduced.

(3) Accounting treatment of ATRR—
(i) Charge to current income. A banking
institution shall establish an ATRR by a
charge to current income and the
amounts so charged shall not be
included in the banking institution’s
capital or surplus.

(ii) Separate accounting. A banking
institution shall account for an ATRR
separately from the Allowance for Loan
and Lease Losses, and shall deduct the
ATRR from “‘gross loans and leases” to
arrive at “‘net loans and leases.” The
ATRR must be established for each asset
subject to the ATRR in the percentage
amount specified.

(iii) Consolidation. A banking
institution shall establish an ATRR, as
required, on a consolidated basis. For
banks, consolidation should be in
accordance with the procedures and
tests of significance set forth in the
instructions for preparation of
Consolidated Reports of Condition and
Income (FFIEC Nos. 031, 032, 033 and
034).

(iv) Alternative accounting treatment.
A banking institution need not establish
an ATRR if it writes down in the period
in which the ATRR is required, or has
written down in prior periods, the value
of the specified international assets in
the requisite amount for each such asset.

For purposes of this paragraph,
international assets may be written
down by a charge to the Allowance for
Loan and Lease Losses or a reduction in
the principal amount of the asset by
application of interest payments or
other collections on the asset. However,
the Allowance for Loan and Lease
Losses must be replenished in such
amount necessary to restore it to a level
which adequately provides for the
estimated losses inherent in the banking
institution’s loan and lease portfolio.

(v) Reduction of ATRR. A banking
institution may reduce an ATRR when
notified by the FDIC or, at any time, by
writing down such amount of the
international asset for which the ATRR
was established.

§347.302 Accounting for fees on
international loans.

(a) Restrictions on fees for
restructured international loans. No
banking institution shall charge, in
connection with the restructuring of an
international loan, any fee exceeding the
administrative cost of the restructuring
unless it amortizes the amount of the fee
exceeding the administrative cost over
the effective life of the loan.

(b) Accounting treatment. Subject to
paragraph (a) of this section, banking
institutions shall account for fees on
international loans in accordance with
generally accepted accounting
principles.

§347.303 Reporting and disclosure of
international assets.

(a) Requirements. (1) Pursuant to
section 907(a) of the International
Lending Supervision Act of 1983 (Title
IX, Pub. L. 98-181, 97 Stat. 1153)
(ILSA), a banking institution shall
submit to the FDIC, at least quarterly,
information regarding the amounts and
composition of its holdings of
international assets.

(2) Pursuant to section 907(b) of ILSA,
a banking institution shall submit to the
FDIC information regarding
concentrations in its holdings of
international assets that are material in
relation to total assets and to capital of
the institution, such information to be
made publicly available by the FDIC on
request.

(b) Procedures. The format, content
and reporting and filing dates of the
reports required under paragraph (a) of
this section shall be determined jointly
by the federal banking agencies. The
requirements to be prescribed by the
federal banking agencies may include
changes to existing forms (such as
revisions to the Country Exposure
Report, Form FFIEC No. 009) or such
other requirements as the federal
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banking agencies deem appropriate. The
federal banking agencies also may
determine to exempt from the
requirements of paragraph (a) of this
section banking institutions that, in the
federal banking agencies’ judgment,
have de minimis holdings of
international assets.

(c) Reservation of Authority. Nothing
contained in this subpart shall preclude
the FDIC from requiring from a banking
institution such additional or more
frequent information on the institution’s
holdings of international assets as the
agency may consider necessary.

Subpart D—Applications and
Delegations of Authority

8§347.401 Definitions.

For the purposes of this subpart, the
following definitions apply:

(a) Appropriate regional director or
appropriate deputy regional director
means the appropriate regional director
or appropriate deputy regional director
as defined by § 303.0 of this chapter.

(b) Board of Governors means the
Board of Governors of the Federal
Reserve System.

(c) Comptroller means the Office of
the Comptroller of the Currency.

(d) Eligible insured state nonmember
bank means an eligible insured state
nonmember bank as defined by
§347.102.

(e) Federal branch means a federal
branch of a foreign bank as defined by
§347.201.

(f) FDIC means the Federal Deposit
Insurance Corporation.

(9) Foreign bank means a foreign bank
as defined by §347.201.

(h) Foreign branch means a foreign
branch of an insured state nonmember
bank as defined by § 347.201.

(i) Foreign organization means a
foreign organization as defined by
§347.102.

(i) Insured branch means an insured
branch of a foreign bank as defined by
§347.201.

(k) Noninsured branch means a
noninsured branch of a foreign bank as
defined by §347.201.

(I) State branch means a state branch
of a foreign bank as defined by
§347.201.

§347.402 Establishing, moving or closing
a foreign branch of a state nonmember
bank; §347.103.

(a) General consent. Written notice
under §347.103(b)(1) from an eligible
insured state nonmember bank
establishing or relocating a foreign
branch pursuant to the FDIC’s general
consent procedure must be provided to
the appropriate regional director within

thirty days of such action, and include
the location of the foreign branch,
including a street address, and a
statement that the foreign branch will
not be located on a site on the World
Heritage List or on the foreign country’s
equivalent of the National Register of
Historic Places, in accordance with
section 402 of the National Historic
Preservation Act Amendments of 1989
(16 U.S.C. 470a—2). The appropriate
regional director will provide written
acknowledgment of receipt of the
notice.

(b) Prior notice. (1) Prior notice under
§347.103(b)(2) from an eligible insured
state nonmember bank establishing a
foreign branch pursuant to the FDIC’s
prior notice procedure must be filed
with the appropriate regional director
and contain the following information:

(i) The exact location of the foreign
branch, including a street address, and
a statement that the foreign branch will
not be located on a site on the World
Heritage List or on the foreign country’s
equivalent of the National Register of
Historic Places, in accordance with
section 402 of the National Historic
Preservation Act Amendments of 1989
(16 U.S.C. 470a-2);

(ii) Details concerning any
involvement in the proposal by an
insider of the bank, including any
financial arrangements relating to fees,
the acquisition of property, leasing of
property, and construction contracts;

(iii) A brief description of the bank’s
business plan with respect to the foreign
branch; and

(iv) A brief description of the
activities of the branch.

(2) The appropriate regional director
will provide written acknowledgment of
the date of receipt of the notice and the
bank may establish the foreign branch
45 days after such date, or upon such
earlier time as authorized by the FDIC,
unless the FDIC promptly provides the
bank written notification that the
application will be processed under
paragraph (d) of this section because:

(i) The application presents a
significant supervisory concern; or

(i) The application presents a
significant legal or policy issue.

(c) Closing. The notice of closing
required by § 347.103(b)(5) should be in
letter form to the appropriate regional
director and include the name, location,
and date of closing of the closed branch.

(d) Content of branch application. (1)
An application by an insured state
nonmember bank required by
§347.103(b) and which is not eligible
for treatment under general consent or
prior notice, must be in writing and
contain the following information:

(i) The exact location of the foreign
branch, including a street address;

(ii) Details concerning any
involvement in the proposal by an
insider of the bank, including any
financial arrangements relating to fees,
the acquisition of property, leasing of
property, and construction contracts;

(iii) A brief description of the bank’s
business plan with respect to the foreign
branch;

(iv) A brief description of the
activities of the branch, and to the
extent any activities are not authorized
by §347.103(a), the bank’s reasons why
they should be approved; and

(v) A statement whether the foreign
branch would be located on a site on the
World Heritage List or on the foreign
country’s equivalent of the National
Register of Historic Places, in
accordance with section 402 of the
National Historic Preservation Act
Amendments of 1989 (16 U.S.C. 470a—
2).
(2) The appropriate regional director
may request additional information to
complete processing.

(3) The application must be filed with
the appropriate regional director.

(e) Delegations of authority. Authority
is hereby delegated to the Director
(DOS) and the deputy director, and if
confirmed in writing by the Director, to
an associate director, appropriate
regional director, or appropriate deputy
regional director, to approve an
application under paragraph (d) of this
section so long as:

(1) the requirements of section 402 the
National Historic Preservation Act
Amendments of 1989 have been
favorably resolved; and

(2) the applicant will only conduct
activities authorized by § 347.103(a).

§347.403 Investment by insured state
nonmember banks in foreign organizations;
§347.108.

(a) General consent. Written notice
under §347.108(a) from an eligible
insured state nonmember bank making
direct or indirect investments in a
foreign organization pursuant to the
FDIC’s general consent procedure must
be provided to the appropriate regional
director within thirty days of such
action. The appropriate regional director
will provide written acknowledgment of
receipt of the notice.

(b) Prior notice. (1) Prior notice under
§347.108(b) from an eligible insured
state nonmember bank making direct or
indirect investments in a foreign
organization pursuant to the FDIC’s
prior notice procedure must be filed
with the appropriate regional director
and contain the following information:

(i) Basic information about the terms
of the transaction, the amount of the



Federal Register / Vol. 62, No. 135 / Tuesday, July 15, 1997 / Proposed Rules

37777

investment in the foreign organization
and the proportion of its ownership to
be acquired;

(ii) Basic information about the
foreign organization, its financial
position and income, including any
available balance sheet and income
statement for the prior year, or financial
projections for a new foreign
organization, and a brief description of
the foreign organization’s activities,
including any incidental activities in
the United States;

(iii) A listing of all shareholders
known to hold 10 percent or more of
any class of the foreign bank’s or other
financial entity’s stock or other evidence
of ownership, and the amount held by
each; and

(iv) A brief description of the bank’s
business plan with respect to the foreign
organization, and if the bank seeks
approval to engage in underwriting or
dealing activities, a description of the
bank’s plans and procedures to address
all relevant risks.

(2) The appropriate regional director
will provide written acknowledgment of
the date of receipt of the notice and the
bank may make the investment 45 days
after such date, or upon such earlier
time as authorized by the FDIC, unless
the FDIC promptly provides the bank
written notification that the application
will be processed under paragraph (c) of
this section because:

(i) The application presents a
significant supervisory concern; or

(i) The application presents a
significant legal or policy issue.

(c) Content of application. (1) An
application by an insured state
nonmember bank which is not eligible
for treatment under general consent or
prior notice required by §347.108(d),
must be in writing and contain the
following information:

(i) Basic information about the terms
of the transaction, the amount of the
investment in the foreign organization
and the proportion of its ownership to
be acquired;

(i) Basic information about the
foreign organization, its financial
position and income, including any
available balance sheet and income
statement for the prior year, or financial
projections for a new foreign
organization;

(iii) A listing of all shareholders
known to hold 10 percent or more of
any class of the foreign bank’s or other
financial entity’s stock or other evidence
of ownership, and the amount held by
each;

(iv) A brief description of the bank’s
business plan with respect to the foreign
organization, and if the bank seeks
approval to engage in underwriting or

dealing activities, a description of the
bank’s plans and procedures to address
all relevant risks;

(v) A brief description of the foreign
organization’s activities, and to the
extent such activities are not authorized
by subpart A of part 347, the bank’s
reasons why they should be approved;
and

(vi) A brief description of any
business or activities which the foreign
organization will conduct directly or
indirectly in the United States, and to
the extent such activities are not
authorized by subpart A of part 347, the
bank’s reasons why they should be
approved.

(2) The appropriate regional director
may request additional information to
complete processing.

(3) The application must be filed with
the appropriate regional director.

(d) Delegations of authority. Authority
is delegated to the Director (DOS) and
the deputy director, and if confirmed in
writing by the director, to an associate
director, appropriate regional director,
or appropriate deputy regional director
to approve or deny applications under
paragraph (c) of this section so long as
the investment complies with the
activities restrictions, investment limits,
and other requirements of § 347.104
through §347.107.

8§347.404 Exemptions from insurance
requirement for a state branch of a foreign
bank; §347.206(b).

(a) Application for an exemption. A
foreign bank may apply to the FDIC for
consent to operate a branch as a
noninsured branch as required by
§347.206(b).

(b) Contents of application. The
application must be in writing and
include the following information and
documentation:

(1) The kinds of deposit activities in
which the branch proposes to engage;

(2) The expected source of deposits;

(3) The manner in which deposits will
be solicited;

(4) How this activity will maintain or
improve the availability of credit to all
sectors of the United States economy,
including the international trade finance
sector;

(5) That the activity will not give the
foreign bank an unfair competitive
advantage over United States banking
organizations; and

(6) A resolution by the foreign bank’s
board of directors authorizing the filing
of the application; or if a resolution is
not required by the applicant’s
organizational documents, the request
shall include evidence of approval by
the foreign bank’s senior management.

(c) Application filing. The request
must be filed with the appropriate
regional director.

(d) Additional information. The
appropriate regional director may
request additional information to
complete the application processing.

§347.405 Approval for an insured state
branch of a foreign bank to conduct
activities not permissible for federal
branches; §347.213.

(a) Application for permission. A
foreign bank operating an insured state
branch which desires to engage in or
continue to engage in any type of
activity that is not permissible for a
federal branch shall file a written
application for permission to conduct
such activity with the FDIC as required
by §347.213.

(b) Contents of application. An
application submitted pursuant to
paragraph (a) of this section shall be in
letter form and shall include the
following information and
documentation:

(1) A brief description of the activity,
including the manner in which it will
be conducted and an estimate of the
expected dollar volume associated with
the activity;

(2) An analysis of the impact of the
proposed activity on the condition of
the United States operations of the
foreign bank in general and of the
branch in particular, including a copy,
if available, of any feasibility study,
management plan, financial projections,
business plan, or similar document
concerning the conduct of the activity;

(3) A resolution by the applicant’s
board of directors or, if a resolution is
not required pursuant to the applicant’s
organizational documents, evidence of
approval by senior management
authorizing the conduct of such activity
and the filing of this application;

(4) A statement by the applicant of
whether or not it is in compliance with
88 347.210 and 347.211, Pledge of
Assets and Asset Maintenance,
respectively;

(5) A statement by the applicant that
it has complied with all requirements of
the Board of Governors concerning
applications to conduct the activity in
guestion and the status of such
application, including a copy of the
Board of Governors’ disposition of such
application, if applicable; and

(6) A statement of why the activity
will pose no significant risk to the Bank
Insurance Fund.

(c) Board of Governors application.
An applicant may submit to the FDIC a
copy of its application to the Board of
Governors, provided that such
application contains the information
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described in paragraph (b) of this
section.

(d) Divestiture or cessation. (1) An
applicant that is required to submit a
plan of divestiture or cessation for any
of the reasons set forth in §347.213(e)
shall submit a detailed written plan of
divestiture or cessation within 60 days
of the disapproval or the triggering
event.

(2) The divestiture or cessation plan
shall:

(i) Describe in detail the manner in
which the applicant will divest itself of
or cease the activity in question; and

(ii) Shall include a projected timetable
describing how long the divestiture or
cessation is expected to take.

(e) Filing procedures. Applications
and divestiture plans pursuant to this
section shall be filed with the
appropriate regional director.

(f) Additional information. The
appropriate regional director may
request additional information to
complete the application or divestiture
plan processing.

(9) Delegation of authority. Authority
is hereby delegated to the Director
(DOS) and the deputy director and,
where confirmed in writing by the
Director, to an associate director, or to
the appropriate regional director or
deputy regional director, to approve
plans of divestiture and cessation
submitted pursuant to paragraph (d) of
this section.

PART 351—[REMOVED]
17. Part 351 is removed.

PART 362—ACTIVITIES AND
INVESTMENTS OF INSURED STATE
BANKS

18. The authority citation of part 362
continues to read as follows:

Authority: 12 U.S.C. 1816, 1818, 1819
(Tenth), 1831a.

19. In §362.4, paragraph (c)(3)(i)(A) is
revised to read as follows:

§362.4 Activities of insured state banks
and their subsidiaries.
* * * * *

(C) * * *

(3) * X *

(l) * X *

(A) Directly guarantee the obligations
of others as provided for in
§347.103(a)(1) of this chapter; and
* * * * *

By order of the Board of Directors.

Dated at Washington, D.C. this 24th day of
June, 1997.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 97-17270 Filed 7-14-97; 8:45 am]
BILLING CODE 6174-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-81-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Series Airplanes Modified in
Accordance with Supplemental Type
Certificate SA1444S0, SA1509S0,
SA1543S0, SA1896S0, SA1740SO0, or
SA1667SO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 727 series
airplanes that have been converted from
a passenger to a cargo-carrying
(“freighter”) configuration. This
proposal would require limiting the
payload on the main cargo deck by
revising the Limitations Sections of all
Airplane Flight Manuals (AFM), AFM
Supplements, and Airplane Weight and
Balance Supplements for these
airplanes. This proposal also provides
for the submission of data and analysis
that substantiates the strength of the
main cargo deck, or modification of the
main cargo deck, as optional
terminating action for these payload
restrictions. This proposal is prompted
by the FAA’s determination that
unreinforced floor structure of the main
cargo deck is not strong enough to
enable the airplane to safely carry the
maximum payload that is currently
allowed in this area. The actions
specified by the proposed AD are
intended to prevent failure of the floor
structure, which could lead to loss of
the airplane.

DATES: Comments must be received by
August 22, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
81-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00

p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-2777;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97-NM-81-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-81-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has issued supplemental
type certificates (STC) for converting
certain Boeing Model 727 and 747 series
airplanes from a passenger to a cargo-
carrying (*‘freighter’’) configuration.
These freighter conversions entail such
modifications as removal of the
passenger interior, the installation of
systems to handle cargo containers
(such as pallets and other unit load
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devices), the installation of a side cargo
door for the main cargo deck, and
alterations to such systems as the
hydraulic, electrical, and smoke
detection systems that are associated
with the transport of cargo. When a
conversion is completed, the weight
permitted to be carried (“‘payload’) on
the main cargo deck is significantly
greater than the payload allowed in that
same area when the airplane was in its
original passenger configuration.

On December 27, 1995, the FAA
issued Airworthiness Directive (AD) 96—
01-03, amendment 39-9479 (61 FR 116,
January 3, 1996). The FAA took this
action after determining that Model 747
passenger airplanes converted to
freighters under certain STC’s are not
structurally capable of safely carrying
the payload allowed on the main cargo
deck. This condition is due to structural
deficiencies in the floor beams of this
deck, as well as in the fuselage structure
surrounding the side cargo door for this
area. That AD requires operators of
those Model 747 freighters to reduce the
maximum payload that can be carried
on the main cargo deck in order “[t]o
prevent collapse of the aft fuselage due
to inadequate strength in the airplane
structure and subsequent separation of
the aft fuselage from the airplane.”
Model 747 freighters affected by AD 96—
01-03 were converted under STC’s held
by GATX/Airlog Company (“GATX")
when that AD was issued. GATX had
acquired the original STC’s from Hayes
International Corporation (Hayes).

During its investigation of the
circumstances that led to the issuance of
AD 96-01-03, the FAA determined that
similar unsafe conditions were likely to
be found on certain Model 727 series
airplanes that had been converted to
freighters in a comparable manner. The
bases for these concerns were that
similar procedures and design methods
had been used on both the 727 and 747
models, and that these STC’s could be
traced back to the same companies.

Actions Subsequent to AD 96-01-03

In response to those concerns, the
FAA'’s Transport Airplane Directorate
established a design review team of
FAA engineers to identify any safety
problems pertaining to certain interior
and side cargo door STC’s for Model 727
series airplanes, and to make
recommendations for correcting any
unsafe conditions.

The design review team has
determined that there are more than 10
STC’s for Model 727 freighters
(“freighter STC’s” or ““Model 727
freighter STC’s”) that need to be
reviewed. These freighter STC’s are
individually held by Aeronautical

Engineers, Inc. (AEl), ATAZ, Inc.
(ATAZ), Federal Express Corporation
(FedEx), and Pemco Aeroplex, Inc.
(Pemco). The STC’s held by Pemco are
SA1444S0, which pertains to the cargo
door and cargo compartment interior on
Model 727-100 series airplanes;
SA1509S0, which pertains to the cargo
door on Model 727-100 and —200 series
airplanes; SA1543S0, which pertains to
the cargo compartment interior of Model
727-100 and —200 series airplanes;
SA1896S0, which pertains to the cargo
door and cargo compartment interior of
Model 727-100 series airplanes;
SA1740S0, which pertains to the cargo/
passenger compartment interior of
Model 727-100 series airplanes; and
SA1667S0, which pertains to
provisions for a ninth cargo pallet on
Model 727-100 series airplanes. Over
300 Model 727 series airplanes of both
U.S. and foreign registry have been
modified in accordance with these
STC’s, and more than 32 operators
worldwide use these freighters.

In reviewing these freighter STC’s, the
design review team applied the
standards of Civil Air Regulations (CAR)
part 4b, applicable to the original
Boeing Model 727 airplane. These
federal standards establish minimum
safety requirements. A design which
does not meet these standards is
presumed to be unsafe.

Between September 1996 and
February 1997, members of the design
review team made four visits to inspect
Model 727 series airplanes that were in
the process of being converted or
already had been converted under these
freighter STC’s. Site visits were
conducted at Pemco World Air Services
in Dothan, Alabama (Pemco STC’s); the
Tramco repair station in Everett,
Washington (FedEx STC’s that had
originally been developed by Hayes);
and Professional Modification Services
(PMS), Inc.’s, facility in Miami, Florida
(AEl and ATAZ STC’s).

On all of the Model 727 series
airplanes inspected during these site
visits, the design review team observed
that the original passenger floor beams,
which now support the main cargo
deck, had not been structurally
reinforced by the STC modification for
the heavier payloads these freighters are
permitted to carry.

These STC freighters typically are
allowed to carry 8,000 pound containers
(weight of the cargo and container) on
the main cargo deck. Because these
containers are 88 inches long, the
running load (the weight that can be
placed on a longitudinal section of the
main cargo deck) is 90 pounds per inch
(8,000 pounds divided by 88 inches).
This running load of 90 pounds per inch

is a safety concern because it is
approximately 2.6 times higher than the
maximum running load of 34.5 pounds
per inch allowed on these same floor
beams when the airplane was in a
passenger configuration.

FAA Structural Analysis of the Floor
Beams of the Main Cargo Deck

The design review team examined the
documents that the current or a
previous STC holder had submitted
when seeking original FAA approval of
the STC application. The team was
unable to find any data to verify that the
unreinforced floor structure of the main
cargo deck can safely support the
heavier freighter payloads.

To independently evaluate whether
these floor beams are strong enough to
support the maximum payload
permitted by the STC’s, the design
review team performed a limited
structural analysis of the design of each
main cargo deck viewed during its site
visits.

In analyzing the floor beams of the
main cargo deck, the FAA engineers
used the payload configuration defined
in the weight and balance documents
for each STC. (These STC freighters are
operated in accordance with FAA-
approved Weight and Balance
Supplements, which specify the
payload that can be carried onboard, as
well as the maximum payload and
assigned location for individual
containers on the main cargo deck.)
Most of the containers permitted in the
Weight and Balance Supplements for
these STC’s weigh up to 8,000 pounds
each.

In its analysis, the design review team
considered the different cargo handling
system configurations observed on the
STC freighters during the site visits;
these systems include roller trays and
container locks. The roller trays are
attached to the floor of the main cargo
deck, and enable cargo to be rolled
forward and aft. These trays also
support the weight of the cargo
containers. The container locks, which
hold a container in place, are spaced
along the floor of the main cargo deck
for all of these STC’s but one; that STC
also has side vertical cargo container
restraints (‘‘side restraints’). The
analysis is based on the use of
containers that are 88 inches by 125
inches, and the location of the
horizontal center of gravity for the total
payload in each container was within
8.8 inches from the geometric center of
the base of the container for the forward
and aft direction and 12.5 inches from
the geometric center of the base of the
container for the left and right direction.
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The design review team used
commonly accepted analytical methods
in its structural analyses. This
methodology, or an equivalent, was
applicable when the STC application
was originally submitted for approval,
and it is applicable today. None of the
floor analyses performed by the team
involved the application of advanced
technologies such as finite element
modeling. The results of these structural
analyses were consistent with data
provided by Boeing, which had
originally built these airplanes as
passenger transports, and with some of
the data provided by these STC holders.

To evaluate the adequacy of the floor,
the team determined that the most likely
*““critical case” (the conditions or
circumstances that exert the greatest
forces on the main cargo deck) would be
the “down gust” conditions specified in
CAR part 4b. Down gusts are downward
vertical movements of air that occur in
turbulence and storms. Down gusts
exert a downward force on the entire
airplane. As this force causes the
airplane to accelerate downward,
containers on the main cargo deck—
because of inertia—are pulled upward.
This upward force on the containers is
transmitted through the container locks
and into the floor beams. On these STC
freighters, this upward force could bend
these floor beams upward to failure, and
the failure of even a single beam could
result in loss of the airplane.

Even if the floor beams of the main
cargo deck only become deformed, the
results could be catastrophic. Because
flight control system cables and fuel
lines pass through small holes in these
floor beams, significant—although
temporary—deformation of these beams
could jam the cables or break fuel lines.
Consequently, this could reduce
controllability of the airplane, cause fuel
starvation of one or more engines, or
lead to a fire in the fuselage.

The FAA also has determined that
performance of the flight maneuvers
defined in CAR part 4b would produce
critical case forces on these STC
freighters, and consequent deformation
or failure of floor beams on the main
cargo deck. These maneuvers would
cause upward forces on the cargo
containers relative to the floor. Because
of the location of the container locks,
the floor beams at the forward or aft
edges of the containers would be more
critically loaded, and consequently
deflected upward.

Determining Floor Strength (The
“*Margin of Safety’’)

The measure of the ability of the floor
beams of the main cargo deck to support
the stresses caused by various load cases

(combinations of specific container
weights with either wind gust
conditions or airplane maneuvers) is its
“margin of safety.” Because the floor
must be designed to withstand the
critical case stresses, the design review
team calculated the margin of safety
when the floor is subject to the
turbulent “‘down gust” wind conditions
defined in CAR part 4b.

The equation for determining the
margin of safety is:

Margin of Safety = AIIow.abIeStress_
Applied Stress

In this equation, “Allowable Stress” is
the measure of the strength of a floor
beam of the main cargo deck. “*Applied
Stress™ is the stress level produced in
that floor beam multiplied by a ‘““factor
of safety” of 1.5. The weight of the
containers on the floor beam, flight
conditions (for example, wind gusts or
airplane maneuvers), and other forces,
such as pressurization of the fuselage,
all combine to create the “‘applied
stress” level in that floor beam. CAR
4b.200(a) requires the inclusion of the
1.5 factor of safety in structural designs.
(This factor is discussed in the
“Elimination of the 1.5 Factor of Safety”
section of this preamble.)

When the margin of safety is zero for
all load cases, the structure meets the
minimum requirements of CAR part 4b.
A structure with a margin of safety
greater than zero exceeds those
standards. A structure with a margin of
safety of less than zero does not meet
these minimum requirements, and is
presumed to be unsafe. If the margin of
safety reaches —1 (the extreme case),
the structure is not strong enough to
withstand the stresses generated by any
load case without failing.

Using this equation, the design review
team calculated margins of safety for the
STC floor designs as ranging from
approximately —0.55 to —0.63. Because
of the large negative margins of safety
that were calculated for the down gust
condition (the most likely critical case),
the FAA did not analyze other load
cases.

For the margins of safety to be
positive for the “down gust” condition,
the FAA determined that these STC
freighters must be limited to less than
50% of the typical maximum payload of
8,000 pounds per container currently
allowed by the STC’s. From its analyses,
the design review team determined that
these main cargo decks are capable of
supporting a maximum payload of
approximately 3,000 pounds per
container (a maximum running load of
34.5 pounds per inch) in all areas of the
main cargo deck, except in the area

adjacent to the side cargo door. In that
side door area, containers would be
restricted to a maximum payload of
approximately 2,700 pounds per
container (a maximum running load of
31.0 pounds per inch) due to structural
configurations affecting the strength of
the floor beams in this area. These
running loads include payload in the
lower lobe cargo compartments, and any
other load applied to the bottom of the
floor beams of the main cargo deck. [The
Air Transport Association of America
(ATA) recommended a maximum
payload of 6,000 pounds per container.
This recommendation, which is
discussed in the “ATA
Recommendations for a Final Rule”
section of this preamble, is substantially
above the safe payload limits calculated
by the design review team, and would
result in a negative margin of safety.]

Typically, freighters converted under
these STC’s are allowed to carry 11 or
12 containers on the main cargo deck.
Containers in most areas of this deck
have a maximum payload of up to 8,000
pounds per container; over the wing and
landing gear area, this maximum
payload per container can be up to
10,000 pounds. Although it would seem
that these STC freighters could carry up
to a total of 100,000 pounds, the
maximum payload is actually limited by
the strength of the fuselage as well as
the strength of the floor beams.
Consequently, the current maximum
payloads on these airplanes range from
54,000 pounds (for a Model 727-100
series airplane) to 62,000 pounds (for a
Model 727-200 series airplane),
depending on the configuration of the
freighter. The FAA'’s structural analysis
shows that the maximum payload
should be limited to approximately
35,000 pounds. This maximum payload
is approximately 22% less than the
average payload of 45,000 pounds that
has been reported by some operators of
these Model 727 STC freighters.

The FAA has determined that none of
these main cargo decks are strong
enough for the current maximum
payloads, and therefore are unsafe.
Furthermore, these decks do not comply
with the requirements of CAR part 4b.

Operational Factors Affecting Payload
Limitation

The FAA'’s structural analysis was
based on the “worst case” conditions of
the following operational factors:
maximum operating speed limit,
airplane in-flight weight, container
orientation, and side restraints. The
FAA realizes that if restrictions are
placed on these factors, higher payloads
can be allowed. Although the absolute
effects of these restrictions would
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require extensive analysis, the FAA has
concluded that it is sufficient to
estimate the effects of these factors if
they are only to be applied for a limited
amount of time. The FAA design review
team determined that these restrictions
would not violate other load cases.

* Maximum Operational Speed and In-
Flight Weight

Some of these STC freighters are
allowed to fly at a maximum operational
speed of 390 knots equivalent airspeed
(KEAS). During turbulence, the forces
experienced by the airplane are, in part,
a function of the aircraft’s speed, which
consequently affects the forces on the
floor beams. By reducing the maximum
operational speed to 350 knots indicated
airspeed (KIAS), the forces on the floor
beams during turbulence are reduced.

The forces experienced by the
airplane during turbulence also are a
function of the weight of the aircraft. A
heavy airplane has more inertia, and
therefore is less affected by severe gusts
than a lighter one. The FAA has
estimated that a minimum operational
in-flight weight of 100,000 pounds will
reduce the gust loads on these airplanes
and, therefore, reduce the floor beam
loads. Some ways to ensure that the in-
flight weight does not fall below a
prescribed limit are to have a minimum
cargo weight, a minimum quantity of
“tankered’ fuel, sufficient ballast, or a
combination of these items.

* Container Orientation

Typically, these STC freighters carry
National Aerospace Standard (NAS)
3610 class Il cargo containers, which
have a fixed back wall; a partially or
fully removable front wall; and are 88
inches by 125 inches. Due to this
method of construction, a large portion
of the forces that a container
experiences in ‘“‘down gust” wind
conditions or turbulence is carried by
the container’s back wall, which is its
strongest element. When cargo
containers are oriented back-to-back, a
large portion of both container loads is
carried by the same container locks.
This places higher loads on the floor
beam supporting these locks. By
requiring the containers to be oriented
with the door side of the container
facing forward, however, a more
uniform distribution of the loads is
achieved.

¢ Side Restraints

A better distribution of the container
load is achieved by installing side
restraints. The FAA estimates that there
can be an increase in the maximum
payload per container when FAA-
approved side restraints are installed.

The FAA estimates that the combined
effect of this speed limitation, minimum
in-flight weight, and container
orientation would result in a total
weight of no more than 8,000 pounds
for any two adjacent containers that are
each 88 inches by 125 inches. By
installing FAA-approved side restraints,
this estimated total weight for any two
adjacent containers could be increased
to 9,600 pounds. Under no
circumstances, however, can the total
weight of any individual container
exceed 8,000 pounds.

Elimination of the 1.5 Factor of Safety

At the request of industry, the FAA
considered the consequences of
elimination of the 1.5 factor of safety
used in the “*Margin of Safety” equation
discussed above. By eliminating the 1.5
factor of safety, the FAA analysis
determined that the proposed payload
limits per container would increase by
50%. CAR 4b.200(a) requires that an
airplane be designed with a certain
amount of ““reserve structural strength”
to minimize the potential for complete
structural failure of an airplane. This
reserve is the ““1.5 factor of safety.”
Ordinarily, an applicant seeking to
reduce or eliminate this requirement
must file a request for an exemption. If
the applicant uses an approach in its
design that is comparable to the 1.5
factor of safety, the applicant can
declare that this approach provides “‘an
equivalent level of safety.” The
applicant, however, must substantiate
this declaration to the satisfaction of the
FAA.

The FAA has examined the
consequences resulting from the
elimination of the 1.5 factor of safety,
and has concluded that this action
would pose unacceptable hazards for
these airplanes. The FAA's intent in
issuing this proposed AD is to prevent
a combination of circumstances that
could result in catastrophic loss of a
Model 727 freighter converted under
these STC’s. Elimination of the 1.5
factor of safety in conjunction with the
other measures discussed earlier to
increase the allowable payload would
be contrary to this intent.

CAR part 4b refers to the critical load
cases—the down gust and maneuver
forces previously described in this
preamble—as “‘limit loads.” CAR 4b.200
requires that these limit loads be
multiplied by 1.5 (the ““1.5 factor of
safety’), thereby becoming “‘ultimate
loads” as defined in CAR part 4b. CAR
4b.201(c) further requires that the
structure be able to carry these ultimate
loads (which provide a reserve of
structural strength) without failure.
Although it is anticipated that these

STC freighters will not be routinely
subjected to limit load forces, it
sometimes happens during emergencies
and unusual environmental conditions
such as turbulence.

* Emergency Conditions

In an emergency, the pilot may exceed
critical case maneuver forces, and fly
the STC freighter beyond the airspeed
and flight maneuver limits for which the
airplane is designed. The failure of an
engine, avoidance of a collision, or the
opening of a cargo door during flight are
conditions that could necessitate these
actions.

Emergencies do occur. On February 5,
1997, a Model 727 passenger airplane
was flying to John F. Kennedy
International Airport in New York when
an Air National Guard F-16 jet fighter
approached close enough to activate the
Model 727’s collision avoidance system
alarm. The pilot of the passenger
airplane, following the system’s
emergency guidance, maneuvered the
Model 727 into a steep dive and then a
steep climb. Two flight attendants and
a passenger were thrown down by these
maneuvers. Although the actual
maneuver forces for this incident are
unknown, the 1.5 factor of safety may
have provided structural strength to
maneuver the airplane beyond the
forces in CAR part 4b.

In 1991, a pilot performed a flight
maneuver that imposed forces of
approximately 3g’s (three times the
force of gravity) on a Model 747
freighter that was carrying a partial
payload. The applicable federal
regulations require Model 747 and 727
series airplanes to be designed for
maneuvers imposing forces of up to
2.5¢’s. Had this freighter been carrying
a full payload and the 1.5 factor of
safety not been used in its design, FAA
analysis indicates that this freighter
would have been lost.

e Turbulence

Airplanes may encounter severe
turbulence that exerts wind gust forces
beyond the critical case forces of CAR
part 4b. AD 96-01-03 describes an
occasion in 1991 when wind gusts were
so severe that an engine separated from
a Model 747-100 freighter shortly after
take-off.

More recently, severe wind gusts on
September 5, 1996, caused numerous
passenger injuries and one fatality on a
Model 747-400 series airplane. The
FAA received reports indicating that
those gusts produced downward
accelerations of —1.15g’s and upward
accelerations of +2.09¢’s on that
airplane in less than four seconds. Had
a Model 727 STC freighter experienced
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similar conditions while transporting
close to the maximum payload, FAA
analysis indicates that the floor beams
of the freighter’s main cargo deck would
have collapsed.

The FAA has received 87 reports of
Model 727 series airplanes experiencing
severe turbulence; these reports
typically do not include events that
have occurred in other countries. The
majority of these events were
unforeseen and resulted in injuries to
the flight crew or passengers. Five of the
reports document gusts causing airplane
accelerations of at least +1.88g’s upward
and —1.5g’s downward.

* Hazardous Deformation of the Main
Cargo Deck

CAR 4b.201(a) requires any structure
on the freighter, including the floor
beams, to be strong enough to
withstand—without “‘detrimental
permanent deformation”—the
anticipated critical case forces that
could be exerted upon it during its
service life. CAR 4b.201(b) requires that
any structural deformations caused by
these critical case or limit loads not
interfere with the safe operation of the
airplane. (The catastrophic
consequences of deformation are
discussed earlier in this preamble.)
Using the 1.5 factor of safety in
structural analysis takes deformation
into account; without the 1.5 factor of
safety, the STC holder would be
required to provide an analysis that
demonstrates these floors would be free
from detrimental deformation. Because
these STC’s lack a deformation analysis,
the FAA would not consider a request
for reducing the 1.5 factor of safety
requirement unless such an analysis
was conducted.

* Other Considerations

Another reason that reserve structural
strength is necessary is that
aerodynamic and structural analysis
theory is not precise: exact conditions or
circumstances are indeterminable;
therefore approximations must be made.
In addition, the 1.5 factor of safety takes
into account such considerations as the
variations in the physical properties of
materials, the range of fabrication
tolerances, and corrosion or damage. For
example, all Model 727 series airplanes
must have enough structural reserve to
cover the corrosion control activities
mandated by AD 90-25-03, amendment
39-6787 (55 FR 49258, November 27,
1990). That AD, in order to control
corrosion, permits up to 10% of the
material thickness of a floor beam of the
main deck to be removed by grinding
without undertaking repair; the removal

of this material further reduces the
strength of the floor.

The majority of these modified
airplanes are nearing, or past, their
design life of 20 years, 60,000 flights, or
50,000 hours of operation. As the
airplanes age and are repeatedly flown,
they accumulate fatigue damage and
corrosion, which degrades the structural
capability. Airplanes that are near or
past their design life are part of the
FAA’s Aging Airplane Program and are
subject to numerous AD’s to correct
unsafe conditions resulting from fatigue
cracking and corrosion.

During the time period allowed by the
AD’s to implement the corrective action,
it is probable that many of these aging
airplanes will continue to have fatigue
cracks and corrosion. Because these
airplanes have been built with a safety
factor of 1.5, there is a sufficient
structural strength margin to allow some
finite time to implement the AD’s to
correct the unsafe conditions. Without
this factor of safety, a new maintenance
program would have to be developed for
these airplanes to ensure that all of the
Aging Airplane Program fatigue cracks
and corrosion problems are
continuously identified and
immediately eliminated.

Service History of the Model 727 STC
Freighters

Although the modification of these
airplanes commenced in 1983, the
average modification date for these STC
freighters is 1991. In fact, approximately
100 of these airplanes (one-third of the
STC freighter fleet) have been modified
in just the last three years.

Most of these STC freighters fly only
two flights each day, resulting in a low
number of accumulated flights since
conversion. A representative of the
largest operator of these airplanes
indicates that, on average, the airplanes
carry only slightly more than half of the
current maximum payload of 8,000
pounds per container. These
circumstances may explain why the
FAA has not received reports of adverse
events relating to the structural strength
of these floor beams.

These floor beams, if overstressed, are
not likely to give warning prior to total
failure. The existing floor beams on
these STC freighters are commonly
made from 7075-T6511 aluminum
alloy, and there is only a 10% difference
between the stress level at which the
floor beam permanently bends, and the
stress level at which the beam breaks.
Consequently, once the floor beams are
stressed to the point of being
permanently bent, it takes only a small
amount of additional stress until the

floor beams break, which could result in
loss of the airplane.

The FAA has concluded that the
reported service history of these STC
freighters does not demonstrate that
these airplanes are safe.

Issuance of an AD is Appropriate
Regulatory Action

Because of the unsafe condition found
on these STC freighters (the inadequate
strength of the floor structure of the
main cargo deck to carry the current
maximum payloads), the FAA has
determined that there are two ways in
which it could proceed: Issuance of an
AD to correct the unsafe condition of
the floor, or suspension or revocation of
these STC'’s.

The Administrator of the FAA has the
authority to issue an AD when “an
unsafe condition exists in a product”
[14 CFR 39.1(a)], and “[t]hat condition
is likely to exist or develop in other
products of the same type design” [14
CFR 39.1(b)]. When such a finding is
made, the Administrator may, as
appropriate, prescribe “‘inspections and
the conditions and limitations, if any,
under which those products may
continue to be operated” (14 CFR
39.11). By using the AD process, the
FAA can still allow these STC freighters
to operate, although under restrictions
which are necessary to eliminate the
unsafe condition.

Because the floor structures did not
meet CAR part 4b certification standards
at the time these STC’s were originally
issued, the Administrator of the FAA is
empowered to suspend or revoke these
STC’s [49 U.S.C. 44709(b)]. If the
Administrator were to take such action
against these STC'’s, the order could
result in the immediate grounding of
these STC freighters.

In consideration of the disruption of
domestic and international commerce
that would result from the suspension
or revocation of these STC'’s, as well as
the significant impacts on the domestic
and international economy that such an
action would have, the FAA has
concluded that the issuance of an AD
with restrictions on the maximum
payloads on the main cargo deck is
appropriate action. These payload
restrictions will enable these freighters
to continue operating, and remove the
unsafe condition that currently exists in
the floor beams of the main cargo deck.

FAA Meetings With STC Holders and
Operators

The FAA has met individually with
each of the affected STC holders to
discuss the FAA design review team’s
observations, analyses, and findings. In
a letter sent prior to these meetings, the
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FAA provided its preliminary
conclusions to each STC holder. In
addition, the agency asked the STC
holder to submit data showing that
unsafe conditions do not exist, and that
the STC designs do meet applicable
federal aviation regulations. If the FAA’s
findings and analyses could not be
controverted, the STC holder was asked
to specify what actions it would take to
bring its designs into compliance. STC
holders also were asked to propose
actions that would enable these
airplanes to operate safely while data or
modifications were being developed.

At its meeting with the FAA, Pemco
did not present any information to
contradict the FAA’s analyses, or submit
proposals to keep these planes operating
safely. The FAA’s meetings with the
other 3 STC holders produced similar
results.

The FAA also has met jointly with the
STC holders and the operators of the
Model 727 freighters modified under
these STC’s. On February 14, 1997, the
FAA convened this meeting, which was
attended by more than 75 industry
representatives, to discuss what the
design review team had observed during
its site visits and determined from its
analyses of STC data. During this
meeting the operators presented no
technical data, but provided the FAA
with information about the potential
impacts on their businesses if the
agency were to reduce the current
maximum payload.

Industry Proposal for the Timing of an
NPRM and FAA Response

During the February 14 meeting,
representatives of the affected operators
and STC holders in attendance
presented a proposal to the FAA.
Generally, industry proposed that the
FAA delay issuing an NPRM and
imposing payload restrictions; in turn,
industry, within 120 days from the end
of February 1997, would test floor
beams, perform analyses, redesign the
floor structure, if necessary, and submit
data to the FAA substantiating
compliance with CAR part 4b. At the
meeting, the FAA responded that its
priority is the safety of these airplanes,
and the burden is now on industry to
establish the ability of these STC
freighters to carry more than the 3,000
pounds per container being considered
by the FAA.

ATA Recommendations for a Final
Rule

ATA followed up on the proposal at
the February 14 meeting with a March
10, 1997, letter that contained
recommendations in order ‘‘to get the
necessary design changes quickly

incorporated while permitting the
airlines to continue operating their
aircraft.”” ATA proposed that a 3,000
pound per pallet weight limit be
gradually phased-in as follows:

1. There would be at least 120 days
after the effective date of the AD before
any payload restrictions would be
implemented. According to ATA, this
period would enable STC holders or
others to redesign the freighter floors
and provide enough time for operators
to procure parts to modify the floors.

2. Initially, payload restrictions would
be reduced from 8,000 pounds per pallet
to 6,000 pounds per pallet. These
restrictions would be in effect for at
least one year or the next “C” check,
whichever occurs later, and operators
would not be required to modify the
floor beams during this time.

3. Ultimately, the floor beams of the
main cargo deck would not have to be
modified until at least 16 months after
the effective date of the AD. At that
time, the payload per pallet would be
reduced to 3,000 pounds if an operator
opted not to accomplish that
modification.

4. Airplanes would not be subject to
any of these restrictions if operators can
substantiate to the FAA that the floor
beams are strong enough to support the
existing payload per pallet.

The FAA considered ATA’s
recommendations in developing this
proposed action. The FAA determined
that allowing these airplanes to
continue to operate without restrictions
for 120 days after the effective date of
this AD, and allowing 16 months for
modification of the floor structure of the
main cargo deck would not address the
unsafe condition in a timely manner.
The FAA’s analysis also determined that
ATA’s recommended payload limit of
6,000 pounds per container at all
locations would result in negative
margins of safety. The interim weight
restrictions proposed by the FAA allow
the carriage of a limited number of
individual containers at or above the
6,000 pound per container payload
suggested by ATA. In addition, the 120-
day period of operation at the interim
payloads proposed by the FAA
(discussed below) does, in part, meet
ATA'’s suggested time for allowing
redesign of these STC freighter floors.

FAA Findings

Based on the observations and
analyses of its design review team, and
information presented by affected STC
holders and the operators of Model 727
series airplanes converted to freighters
under these STC'’s, the FAA has found
that:

1. None of the floor beams of the main
cargo deck on any of these STC’s have
been modified from the original
passenger configuration to support the
heavier payloads carried on a freighter.

2. Based on the FAA'’s analyses, the
floor structures of these STC freighters
are not capable of withstanding the
forces that would result from the current
maximum payload when CAR part 4b
conditions are encountered.

3. When the maximum payload of a
container is limited to 8,000 pounds or
6,000 pounds (for all container
positions) as proposed by ATA, the
margins of safety for the floor beams of
the main cargo deck are calculated as
negative numbers and the structural
strength of these beams is not sufficient
to meet the requirements of CAR part
4b. When the maximum payload of a
container is limited to approximately
3,000 pounds, the margin of safety is
calculated as a positive number and
these floor beams meet the structural
strength requirements of CAR part 4b.

4. The FAA estimates the combined
effect of imposing operational
restrictions on airplane weight,
maximum operating speed, and
orientation of containers reduces the
forces exerted on the airplane in ““down
gust” conditions, and will permit the
maximum payload of a container to be
increased on an interim basis. The
installation of side restraints can permit
a further temporary increase in payload.

5. Typically, these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes.
These weight changes permit the
airplanes to carry more payload on the
main cargo deck.

No compatibility study has been
performed showing that these weight
changes are safe considering the existing
freighter STC modifications and payload
limits. In addition, no compatibility
study has been done for the addition of
auxiliary fuel tanks, engine changes,
and other types of modifications that
alter the basic loads on these airplanes.

6. When these STC modifications
were accomplished, each airplane was
modified differently, due to different
installer shop practices and the
configuration of each airplane prior to
modification. Subsequent modifications
under other STC’s that alter the
structure were not shown to be
compatible with the freighter
modifications. The resulting airplane
configuration can be significantly
different between individual airplanes.
Any modifications that are undertaken
to bring these airplanes into compliance
with CAR part 4b must be shown to be
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compatible with the specific airplanes
being modified.

7. The elimination of the 1.5 factor
would not eliminate the unsafe
condition that occurs when these
airplanes are carrying containers
weighing more than the payloads
specified in this proposed AD.

FAA Conclusions

From these findings, the FAA has
concluded that:

1. The lack of strength in the floor
structure of the main cargo deck must be
corrected by reducing the payload
carried on the main cargo deck. This
reduced payload includes the payload
in the lower lobe cargo compartments.

2. Maximum payloads of
approximately 2,700 pounds per
container in the areas near the forward
side cargo door and approximately
3,000 pounds per container in all other
areas of the main cargo deck provide an
acceptable level of safety. It is estimated
that operational restrictions on airplane
weight, maximum operating speed, and
orientation of containers, as well as the
installation of FAA-approved side
restraints, would allow safe operation
with higher payloads during an interim
period.

3. Because these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes, and
permit more payload on the main cargo
deck, all of the airplanes’ Airplane
Flight Manuals (AFM’s), AFM
Supplements, and Weight and Balance
Supplements would have to be revised
to show the payload restrictions.

Additional AD Actions

The FAA design review team’s scope
of review of these STC’s was not limited
to concerns about the strength of the
floor structure that support the main
cargo deck. The team also made
inspections and gathered information
about other areas where additional
unsafe conditions may exist. Following
this proposed rulemaking, additional
rulemaking will be initiated to address
these concerns. These concerns include
the following structural, door systems,
and STC certification and
documentation issues:

« Structural Deficiencies

Lack of ““Fail-Safe’’ Hinges on the Cargo
Door

The design review team saw single or
double-piece hinge fittings on the side
cargo doors of these STC freighters.
Should a crack propagate along the
hinge line where the hinge attaches
either to the upper sill of the fuselage or

to the door itself, the cargo door could
separate from the airplane, and result in
loss of the airplane.

Apparent Lack of Strength of the
Structure Surrounding the Side Cargo
Door

To install a side cargo door for the
main deck, an opening of approximately
7.5 feet by 11 feet (82.5 square feet)
must be cut into the side of the fuselage.
This opening requires that the cutout
area and adjacent structural areas be
substantially reinforced. If the fuselage
structure that surrounds this cargo door
is not strong enough to withstand the
forces that may be exerted during flight,
it could result in loss of the airplane.

The design review team observed that
reinforcing structures used in this area,
such as longerons, frames, doublers and
triplers, are discontinuous and appear to
lack adequate load paths and strength.
These discrepancies could result in a
fuselage structure that does not meet the
strength and deformation requirements
of CAR 4b.201, proof of structure
standards of CAR 4b.202, or fail safety
requirements of CAR 4b.270(b).

In its examination of the data
supporting these STC’s, the design
review team determined that the STC
applicants used inadequate methods
and/or incomplete analyses to
substantiate that their modifications
provide adequate strength in this area.
The STC applicants typically did not
substantiate the strength of numerous
structural features, such as splices and
runouts. The STC holders also used
analytical approaches that failed to
consider such impacts as redistribution
of the forces in the fuselage, and
localized stress effects such as
“buckling.”

Inadequate Cargo Restraint Barriers

CAR 4b.260 requires that the restraint
barrier in the cargo compartment of the
main deck be strong enough to protect
the occupants from injury when the
freighter is carrying its maximum
payload and emergency landing
conditions occur (the **9.0g standard’).

Based on the observations and
analyses of the design review team, the
FAA has determined that the bulkhead
restraint barriers on all of the observed
STC freighters do not meet the 9.0g
standard; three of the four STC holders
have confirmed the FAA'’s finding.

« Deficiencies in Systems for the Side
Cargo Door

Because of cargo door-related
accidents, industry and the FAA, during
the early 1990s, conducted an extensive
design review of cargo doors and agreed
on new standards to eliminate safety

deficiencies in certain cargo door
systems. The FAA agreed to issue AD’s
requiring compliance with these
standards, which are based on
Amendment 54 to 14 CFR 25.783, for
those freighters that did not comply.
These standards are not intended to
upgrade the requirements of CAR part
4b after certification, but are to correct
potentially unsafe conditions on
airplanes already in service that were
identified during the design review.

Inadequate Warning System for an
“Unsafe” Door

Freighters must have a warning
system that directly alerts the pilot and
co-pilot that the side cargo door is
“unsafe” (open, unlatched, or
unlocked). A *‘safe’” cargo door is one
that is verified to be closed, latched, and
locked prior to taxiing for take-off.

The design review team observed STC
freighters that do not have a red cargo
door warning light in plain view of both
pilots. In the event that the cargo door
is unsafe, pilots on those planes would
not be directly warned; this situation
could lead to pilot inaction or dispatch
of the airplane, and consequent opening
of this door during flight.

Improper Pressurization of the Fuselage
When the Cargo Door is ‘“Unsafe”

The opening of a door during flight
has caused several serious accidents.
Some of those accidents have resulted
in loss of life; others have resulted in
loss of the airplane. Consequently,
industry and the FAA adopted
standards to prevent pressurization of
the fuselage when the cargo door is
unsafe. Typically, compliance with
these standards involves installation of
vent doors that close only when the
cargo door is safe.

In its examination of the associated
cargo door related systems on these STC
freighters, the design review team
detected that the fuselage of some of
these airplanes could be pressurized
when the cargo door vent door is not
closed. The team also found that some
STC’s did not have the required safety
analysis that would verify the adequacy
of the design’s pressurization
prevention system when the cargo door
is unsafe.

Electrical/hydraulic System Deficiencies
That Could Cause an “Unsafe’” Cargo
Door

Electrical short circuits could transmit
power to the electrical or hydraulic
systems that operate the side cargo door,
lead to opening of this door during
flight, and could result in the loss of the
airplane. To prevent this, all power to
this door must be removed during flight,
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and the flight crew must not be able to
restore this power at any time during
flight.

CAR 4b.606 (which has been further
refined by the cargo door standards
agreed upon by industry and the FAA)
requires STC holders to show that the
design of the electrical system is
adequate to prevent the side cargo door
from opening during flight. These STC
holders did not accomplish this
analysis.

Inability to Visually Verify the Status of
the Side Cargo Door

When the system that warns the pilot
and co-pilot about an ““unsafe’” cargo
door is not working correctly, the red
warning light either will fail to light up
during pre-flight testing of the system,
or will light up when the side cargo
door is actually “safe.” These STC’s
have a backup system that allows the
flight crew to confirm that the door is
actually safe.

The cargo door standards to which
industry and the FAA agreed require “‘a
visual means of directly inspecting the
locks.” The design review team
observed that these backup systems
enable the flight crew to view only a
portion of the locking beam. Because a
visual means of directly inspecting the
locking mechanism of the door is not
available, these STC’s do not comply
with these standards. When the entire
locking mechanism cannot be visually
inspected, a false report on the
condition of the door may be given to
the crew, and the airplane may be
dispatched with an unsafe door.

Cargo Compartment Smoke Detection
and Warning Systems

CAR 4b.383(e)(2) requires that there
be a means for the flight crew to check
and assure the proper functioning of
each smoke detector circuit. The FAA
design review team and STC freighter
operators have observed that some
STC’s contain electrical wiring designs
that test only a portion of the smoke
detection system—not the entire system
as required—when a single button is
pressed (the “‘press to test” feature). If
the flight crew is not alerted that some
smoke detectors are not functioning, the
crew may not be able to respond to a
cargo compartment fire in a timely
manner.

* The Carriage of Supernumeraries

Supernumeraries are non-flight crew
personnel who are carried on board the
airplane. For example, a supernumerary
could be an airline employee who is not
part of the flight crew, but is specially
trained to handle cargo.

These STC freighters have a cargo
compartment that is used only for the
carriage of cargo. Before
supernumeraries can be carried, the STC
holder or operator must apply to the
FAA for an exemption from CAR
4bh.383(e), and from other federal
regulations that pertain to seats, berths,
and safety belts; emergency evacuation;
ventilation; and fire protection. Such
exemptions are granted only when the
FAA determines that the design
contains features that provide an
acceptable level of safety for the
supernumeraries.

The FAA has become aware of
numerous instances where STC holders
have made provisions for the carriage of
supernumeraries without applying for
FAA exemptions and without
demonstrating that the safety provisions
for supernumeraries are acceptable.

¢ STC Data and Documentation
Concerns

When the FAA design review team
evaluated data that STC applicants
originally submitted to obtain FAA
approval of these freighter STC'’s, the
team found a number of deficiencies.
Examples include data that is not
adequately substantiated; payload limits
in Weight and Balance documents that
are inconsistent with the structural
capability of the fuselage; structural
analyses that lack the critical case; no
analysis of the floor beams over the
wing center section; and documented
negative margins of safety that are
unresolved.

¢ Unsubmitted Instructions for
Continued Airworthiness

Federal regulations require an STC
holder to submit ““Instructions for
Continued Airworthiness” to the FAA
for review. These instructions include
maintenance procedures, maintenance
manuals, and maintenance program
requirements for the continued safety of
the airplane converted under the STC.
Only one of the four STC holders has
complied with this requirement.

Future FAA Review of Other Transport
Airplane Cargo Conversions

The FAA’s review of STC’s and the
safety of airplanes converted from a
passenger to a cargo-carrying
configuration will not be limited to just
Model 727 and 747 series airplanes.
Based on the discovery of unsafe
conditions on both of these airplane
models, the FAA intends to examine all
transport category passenger airplanes
that have been converted to a cargo-
carrying configuration under STC’s.

The FAA urges STC holders and
operators of these freighters to begin, as

soon as possible, an examination of the
data supporting the STC’s. If problems
such as those identified in the Model
727 and 747 conversions are detected,
corrective actions should be developed.
Self-examination of these conversions
prior to formal FAA review may shorten
the time needed for any corrective
actions, and reduce the impacts on
operators of these freighters.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
restrict the payload on the main cargo
deck of Model 727 series airplanes
modified in accordance with STC SA
1444S0, SA1509S0, SA1543S0,
SA1896S0, SA1740S0, or SA1667SO0.
This proposal would be accomplished
by revisions to the Limitations Section
of all FAA-approved AFM’s, AFM
Supplements, and Weight and Balance
Supplements. Revision of all these
documents would be required because
these STC freighters have been modified
by other STC’s that change the
maximum taxi, take-off, zero fuel and
landing weights of these airplanes.

The payload limits that are proposed
are based on the use of containers that
are 88 inches by 125 inches, and a
horizontal center of gravity for the total
payload in each container that is located
within 8.8 inches from the geometric
center of the base of the container for
the forward and aft direction and 12.5
inches from the geometric center of the
base of the container for the left and
right direction. The payload limits are
also based on a requirement that all
containers are loaded with the door side
of the container facing forward.

The proposal presents three options
for payload limitations: one “‘baseline”
[paragraph (a)] and two “interim”
[paragraphs (b) and (c)], depending
upon the floor configuration and other
operating limitations.

Paragraph (a) would establish a
payload limit of 3,000 pounds per
container.

For airplanes equipped with FAA-
approved side restraints, paragraph (b)
would provide for temporary payload
limits in some areas of 9,600 pounds for
any two adjacent containers, with a limit
of 8,000 pounds for any one container.
These limits would be available when
the following two conditions are met:
the maximum operational airspeed does
not exceed 350 KIAS and the minimum
in-flight weight exceeds 100,000
pounds.

For airplanes that are not equipped
with FAA-approved side restraints,
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paragraph (c) would provide for a
temporary payload limit in some areas
of 8,000 pounds for any two adjacent
containers. This limit also would be
available when the following two
conditions are met: the maximum
operational airspeed does not exceed
350 KIAS and the minimum in-flight
weight exceeds 100,000 pounds.

Because the determination of the
effects of operational limitations on
payload is based on approximations, the
resulting payload limits may be
unconservative. Consequently,
operation with these payload limits is
only acceptable for a limited period of
time. Continued use of these operational
limits and the associated payload limits
must be substantiated. The FAA has
determined that an acceptable level of
safety is provided if the time period is
limited to no more than 120 days, which
would also allow sufficient time for an
applicant to develop an acceptable
analysis regarding the applicability of
the operational limitations.

At the February 14 meeting discussed
above, the industry participants
proposed to complete a redesign of the
floor structure within 120 days from the
end of February (by the end of June).
The FAA bases the proposed 120-day
interim period in paragraphs (b) and (c)
on the following assumptions:

1. Industry will fulfill this proposal,;

2. The final rule will not become
effective before October 1, 1997, and
thus allow additional time for the
industry to modify the main cargo deck
floor structure; and

3. Operators and STC holders will
work diligently in the meantime to
avoid any disruptions to operations.

In light of the seriousness of the
unsafe conditions addressed by this
proposal, the FAA considers that the
120-day interim period:

1. Provides an acceptable level of
safety;

2. Minimizes exposure to any
potential unconservatism in the
determination of the payload limits;

3. Provides an adequate opportunity
for applicants to develop substantiation
for continued use of operational limits
to enhance payload limits; and

4. Minimizes, for the interim period,
the burdens on operators resulting from
this AD.

Should an operator desire to transport
containers of other dimensions or use a
different payload container center of
gravity, it would have to apply to the
FAA for appropriate payload limits.

At any time, an applicant would be
able to present a proposal to modify the
floor structure or proposed weight and
other limits, data, and analysis to the
FAA to substantiate that floor structure

of the main cargo deck (existing or
modified) is in compliance with the
requirements of CAR part 4b when
supporting the proposed weight limits.
When the FAA determines that these
documents are acceptable, the operator
would be able to operate its airplane at
the payload limits substantiated by its
data and analysis.

Regulatory Evaluation Summary

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

The FAA conducted a *‘Cost Analysis
and Initial Regulatory Flexibility
Determination and Analysis” to
determine the regulatory impacts of this
and three other proposed AD’s to
operators of all 244 U.S.-registered
Boeing Model 727-100 and —200 series
passenger airplanes that have been
converted to cargo-carrying
configurations under 10 STC’s held by
four companies. This analysis is
included in the docket for each AD. The
FAA has determined that approximately
6 Model 727-100 and 45 Model 727—-
200 series airplanes operated by 10
carriers were converted under Pemco
STC’s. (There were 15 Model 727 series
airplanes for which the FAA could not
identify the STC holder. It is possible
that these airplanes were also converted
under a Pemco STC. Their costs are not
included here.)

Assuming that operators of affected
airplanes converted under Pemco STC’s
would comply with the restricted
interim operating conditions set forth in
the proposed rule, the FAA estimates in
the analysis that each Model 727-100
series airplane modified under the
Pemco STC’s would lose approximately
$32,504 in revenues during the 120-day
interim period after the effective date of
the proposed AD. Further, the FAA
estimates that none of the modified
Model 727-200 series airplanes would
lose revenues during the interim period.

Based on the ““Cost Analysis and
Initial Regulatory Flexibility
Determination and Analysis” included
in the docket, the FAA estimates that
affected airplanes could be modified at
a cost of $100,000 per airplane. The
total cost, therefore, to modify the fleet
of affected Model 727 series airplanes
that were originally modified to Pemco
STC’s is $5.3 million. This assumes that

modifications to the airplane are
available and installed within the 120-
day time period. If there are any delays
in the availability or implementation of
modifications, the revenue loss due to
operation at the 3,000-pound payload
limit would substantially increase the
costs. The FAA solicits detailed cost
information from the affected carrier
concerning the proposed AD’s
compliance costs.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
burdened by government regulations.
The RFA requires a Regulatory
Flexibility Analysis if a proposed rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The Regulatory Flexibility
Analysis includes the consideration of
alternative actions.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
establishes threshold cost values and
small entity size standards for
complying with RFA review
requirements in FAA rulemaking
actions. The Order defines “small
entities’ in terms of size thresholds,
“significant economic impact” in terms
of annualized cost thresholds, and
“'substantial number’ as a number
which is not less than eleven and which
is more than one-third of the small
entities subject to the proposed or final
rule.

FAA Order 2100.14A sets the size
threshold for small entities operating
aircraft for hire at 9 aircraft and the
annualized cost threshold at $69,000 for
scheduled operations of airplanes with
fewer than 60 seats and $5,000 for
nonscheduled operations.

Four of the 10 affected carriers
operating 13 affected airplanes are
considered small entities (i.e., each
operates fewer than 9 affected
airplanes). The cost of the proposed AD
greatly exceeds the threshold values
defined in the FAA Order. The
proposed AD does not affect a
substantial number of small entities,
however, because it is a number less
than eleven. Therefore, this AD does not
have a significant economic impact on
a substantial number of small entities
and a regulatory flexibility analysis is
not required.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
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economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the “Cost
Analysis and Initial Regulatory
Flexibility Determination and Analysis”
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Airplanes,
Aviation safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 97-NM—-81-AD.

Applicability: Model 727 series airplanes;
modified in accordance with Supplemental
Type Certificate SA1444S0O, SA1509S0,
SA1543S0, SA1896S0O, A1740S0, or
SA1667S0; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the floor
beams of the main cargo deck, which could
lead to loss of the airplane, accomplish the
following:

(a) Except as provided in paragraphs (b),
(c), and (d) of this AD, within 48 clock hours
(not flight hours) after the effective date of
this AD, accomplish the requirements of
paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) For airplanes on which only containers
that are 88 inches by 125 inches are

transported: Revise the Limitations Section of
all FAA-approved Airplane Flight Manuals
(AFM) and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(2) For airplanes on which any containers
other than 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved AFM’s and AFM
Supplements, and the Limitations Section of
all FAA-approved Airplane Weight and
Balance Supplements in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA
Transport Airplane Directorate.

Note 2: The weight restrictions to be
approved under paragraph (a)(2) will be
consistent with the applicable weight
restrictions of paragraph (a)(1), (b), or (c) of
this AD.

(b) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vimo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater. All containers must be oriented
with the door side of the container facing
forward.

The location of the horizontal center of
gravity for the total payload within each

container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 9,600
pounds for any two adjacent containers and
a total weight of 8,000 pounds for any
container, except that the total weight of all
containers forward of Body Station 436 shall
not exceed 4,000 pounds. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(c) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are NOT
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater. All containers must be oriented
with the door side of the container facing
forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 8,000
pounds for any two adjacent containers and
the total weight of all containers forward of
Body Station 436 shall not exceed 4,000
pounds. This payload limit includes the
payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(d) For airplanes that operate under the 350
KIAS requirements of paragraph (b) or (c) of
this AD: A maximum operating airspeed
limitation placard must be installed adjacent
to the airspeed indicator and in full view of
both pilots. This placard must state: “Limit
Vmo to 350 KIAS.”

(e) For airplanes complying with paragraph
(b) or (c) of this AD, within 120 days after
the effective date of this AD: Revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
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Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(f) As an alternative to compliance with
paragraphs (a), (b), (c), (d), and (e) of this AD:
An applicant may submit a proposal to
modify the floor structure or proposed new
payload and other limits, and substantiating
data and analyses to the Manager,
Standardization Branch, ANM-113, in
accordance with the procedures of paragraph
(9) of this AD, showing that the floor
structure of the main cargo deck is in
compliance with the requirements of Civil
Air Regulations (CAR) part 4b. If the FAA
determines that these documents are
acceptable and applicable to the specific
airplane being analyzed and approves the
proposed limits, prior to flight under these
new limits, the operator must revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements
in accordance with a method approved by
the Manager, Standardization Branch, ANM—
113. Accomplishment of these revisions in
accordance with the requirements of this
paragraph constitutes terminating action for
the requirements of this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Standardization
Branch, ANM-113.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 8,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-18358 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-80-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Series Airplanes Modified in
Accordance With Supplemental Type
Certificate STOO015AT

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 727 series
airplanes that have been converted from
a passenger to a cargo-carrying
(“freighter”) configuration. This
proposal would require limiting the
payload on the main cargo deck by
revising the Limitations Sections of all
Airplane Flight Manuals (AFM), AFM
Supplements, and Airplane Weight and
Balance Supplements for these
airplanes. This proposal also provides
for the submission of data and analysis
that substantiates the strength of the
main cargo deck, or modification of the
main cargo deck, as optional
terminating action for these payload
restrictions. This proposal is prompted
by the FAA'’s determination that
unreinforced floor structure of the main
cargo deck is not strong enough to
enable the airplane to safely carry the
maximum payload that is currently
allowed in this area. The actions
specified by the proposed AD are
intended to prevent failure of the floor
structure, which could lead to loss of
the airplane.

DATES: Comments must be received by
August 22, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
80-AD, 1601 Lind Avenue, SW.,

Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-2777;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM—-80-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-80-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has issued supplemental
type certificates (STC) for converting
certain Boeing Model 727 and 747 series
airplanes from a passenger to a cargo-
carrying (“‘freighter’’) configuration.
These freighter conversions entail such
modifications as removal of the
passenger interior, the installation of
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systems to handle cargo containers
(such as pallets and other unit load
devices), the installation of a side cargo
door for the main cargo deck, and
alterations to such systems as the
hydraulic, electrical, and smoke
detection systems that are associated
with the transport of cargo. When a
conversion is completed, the weight
permitted to be carried (“‘payload’) on
the main cargo deck is significantly
greater than the payload allowed in that
same area when the airplane was in its
original passenger configuration.

On December 27, 1995, the FAA
issued Airworthiness Directive (AD) 96—
01-03, amendment 39-9479 (61 FR 116,
January 3, 1996). The FAA took this
action after determining that Model 747
passenger airplanes converted to
freighters under certain STC’s are not
structurally capable of safely carrying
the payload allowed on the main cargo
deck. This condition is due to structural
deficiencies in the floor beams of this
deck, as well as in the fuselage structure
surrounding the side cargo door for this
area. That AD requires operators of
those Model 747 freighters to reduce the
maximum payload that can be carried
on the main cargo deck in order “[t]o
prevent collapse of the aft fuselage due
to inadequate strength in the airplane
structure and subsequent separation of
the aft fuselage from the airplane.”
Model 747 freighters affected by AD 96—
01-03 were converted under STC’s held
by GATX/Airlog Company (“GATX")
when that AD was issued. GATX had
acquired the original STC’s from Hayes
International Corporation (Hayes).

During its investigation of the
circumstances that led to the issuance of
AD 96-01-03, the FAA determined that
similar unsafe conditions were likely to
be found on certain Model 727 series
airplanes that had been converted to
freighters in a comparable manner. The
bases for these concerns were that
similar procedures and design methods
had been used on both the 727 and 747
models, and that these STC’s could be
traced back to the same companies.

Actions Subsequent to AD 96-01-03

In response to those concerns, the
FAA’s Transport Airplane Directorate
established a design review team of
FAA engineers to identify any safety
problems pertaining to certain interior
and side cargo door STC’s for Model 727
series airplanes, and to make
recommendations for correcting any
unsafe conditions.

The design review team has
determined that there are more than 10
STC’s for Model 727 freighters
(“freighter STC’s” or ““Model 727
freighter STC’s”) that need to be

reviewed. These freighter STC’s are
individually held by Aeronautical
Engineers, Inc. (AEl), ATAZ, Inc.
(ATAZ), Federal Express Corporation
(FedEx), and Pemco Aeroplex, Inc.
(Pemco). The STC held by ATAZ is
STO0015AT, which pertains to the cargo
door and cargo compartment interior.
Over 300 Model 727 series airplanes of
both U.S. and foreign registry have been
modified in accordance with these
STC’s, and more than 32 operators
worldwide use these freighters.

In reviewing these freighter STC’s, the
design review team applied the
standards of Civil Air Regulations (CAR)
part 4b, applicable to the original
Boeing Model 727 airplane. These
federal standards establish minimum
safety requirements. A design which
does not meet these standards is
presumed to be unsafe.

Between September 1996 and
February 1997, members of the design
review team made four visits to inspect
Model 727 series airplanes that were in
the process of being converted or
already had been converted under these
freighter STC’s. Site visits were
conducted at Pemco World Air Services
in Dothan, Alabama (Pemco STC’s); the
Tramco repair station in Everett,
Washington (FedEx STC’s that had
originally been developed by Hayes);
and Professional Modification Services
(PMS), Inc.’s, facility in Miami, Florida
(AEl and ATAZ STC’s).

On all of the Model 727 series
airplanes inspected during these site
visits, the design review team observed
that the original passenger floor beams,
which now support the main cargo
deck, had not been structurally
reinforced by the STC modification for
the heavier payloads these freighters are
permitted to carry.

These STC freighters typically are
allowed to carry 8,000 pound containers
(weight of the cargo and container) on
the main cargo deck. Because these
containers are 88 inches long, the
running load (the weight that can be
placed on a longitudinal section of the
main cargo deck) is 90 pounds per inch
(8,000 pounds divided by 88 inches).
This running load of 90 pounds per inch
is a safety concern because it is
approximately 2.6 times higher than the
maximum running load of 34.5 pounds
per inch allowed on these same floor
beams when the airplane was in a
passenger configuration.

FAA Structural Analysis of the Floor
Beams of the Main Cargo Deck

The design review team examined the
documents that the current or a
previous STC holder had submitted
when seeking original FAA approval of

the STC application. The team was
unable to find any data to verify that the
unreinforced floor structure of the main
cargo deck can safely support the
heavier freighter payloads.

To independently evaluate whether
these floor beams are strong enough to
support the maximum payload
permitted by the STC’s, the design
review team performed a limited
structural analysis of the design of each
main cargo deck viewed during its site
visits.

In analyzing the floor beams of the
main cargo deck, the FAA engineers
used the payload configuration defined
in the weight and balance documents
for each STC. (These STC freighters are
operated in accordance with FAA-
approved Weight and Balance
Supplements, which specify the
payload that can be carried onboard, as
well as the maximum payload and
assigned location for individual
containers on the main cargo deck.)
Most of the containers permitted in the
Weight and Balance Supplements for
these STC’s weigh up to 8,000 pounds
each.

In its analysis, the design review team
considered the different cargo handling
system configurations observed on the
STC freighters during the site visits;
these systems include roller trays and
container locks. The roller trays are
attached to the floor of the main cargo
deck, and enable cargo to be rolled
forward and aft. These trays also
support the weight of the cargo
containers. The container locks, which
hold a container in place, are spaced
along the floor of the main cargo deck
for all of these STC’s but one; that STC
also has side vertical cargo container
restraints (‘‘side restraints”). The
analysis is based on the use of
containers that are 88 inches by 125
inches, and the location of the
horizontal center of gravity for the total
payload in each container was within
8.8 inches from the geometric center of
the base of the container for the forward
and aft direction and 12.5 inches from
the geometric center of the base of the
container for the left and right direction.

The design review team used
commonly accepted analytical methods
in its structural analyses. This
methodology, or an equivalent, was
applicable when the STC application
was originally submitted for approval,
and it is applicable today. None of the
floor analyses performed by the team
involved the application of advanced
technologies such as finite element
modeling. The results of these structural
analyses were consistent with data
provided by Boeing, which had
originally built these airplanes as
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passenger transports, and with some of
the data provided by these STC holders.

To evaluate the adequacy of the floor,
the team determined that the most likely
“critical case” (the conditions or
circumstances that exert the greatest
forces on the main cargo deck) would be
the “down gust’ conditions specified in
CAR part 4b. Down gusts are downward
vertical movements of air that occur in
turbulence and storms. Down gusts
exert a downward force on the entire
airplane. As this force causes the
airplane to accelerate downward,
containers on the main cargo deck—
because of inertia—are pulled upward.
This upward force on the containers is
transmitted through the container locks
and into the floor beams. On these STC
freighters, this upward force could bend
these floor beams upward to failure, and
the failure of even a single beam could
result in loss of the airplane.

Even if the floor beams of the main
cargo deck only become deformed, the
results could be catastrophic. Because
flight control system cables and fuel
lines pass through small holes in these
floor beams, significant—although
temporary—deformation of these beams
could jam the cables or break fuel lines.
Consequently, this could reduce
controllability of the airplane, cause fuel
starvation of one or more engines, or
lead to a fire in the fuselage.

The FAA also has determined that
performance of the flight maneuvers
defined in CAR part 4b would produce
critical case forces on these STC
freighters, and consequent deformation
or failure of floor beams on the main
cargo deck. These maneuvers would
cause upward forces on the cargo
containers relative to the floor. Because
of the location of the container locks,
the floor beams at the forward or aft
edges of the containers would be more
critically loaded, and consequently
deflected upward.

Determining Floor Strength (the
“*Margin of Safety’’)

The measure of the ability of the floor
beams of the main cargo deck to support
the stresses caused by various load cases
(combinations of specific container
weights with either wind gust
conditions or airplane maneuvers) is its
“margin of safety.” Because the floor
must be designed to withstand the
critical case stresses, the design review
team calculated the margin of safety
when the floor is subject to the
turbulent “down gust” wind conditions
defined in CAR part 4b.

The equation for determining the
margin of safety is:

Margin of Safety = AIIow.abIeStre@es_1
Applied Stress

In this equation, “Allowable Stress” is
the measure of the strength of a floor
beam of the main cargo deck. “Applied
Stress” is the stress level produced in
that floor beam multiplied by a “factor
of safety” of 1.5. The weight of the
containers on the floor beam, flight
conditions (for example, wind gusts or
airplane maneuvers), and other forces,
such as pressurization of the fuselage,
all combine to create the “‘applied
stress” level in that floor beam. CAR
4b.200(a) requires the inclusion of the
1.5 factor of safety in structural designs.
(This factor is discussed in the
“Elimination of the 1.5 Factor of Safety”
section of this preamble.)

When the margin of safety is zero for
all load cases, the structure meets the
minimum requirements of CAR part 4b.
A structure with a margin of safety
greater than zero exceeds those
standards. A structure with a margin of
safety of less than zero does not meet
these minimum requirements, and is
presumed to be unsafe. If the margin of
safety reaches —1 (the extreme case),
the structure is not strong enough to
withstand the stresses generated by any
load case without failing.

Using this equation, the design review
team calculated margins of safety for the
STC floor designs as ranging from
approximately —0.55 to —0.63. Because
of the large negative margins of safety
that were calculated for the down gust
condition (the most likely critical case),
the FAA did not analyze other load
cases.

For the margins of safety to be
positive for the ““down gust” condition,
the FAA determined that these STC
freighters must be limited to less than
50% of the typical maximum payload of
8,000 pounds per container currently
allowed by the STC’s. From its analyses,
the design review team determined that
these main cargo decks are capable of
supporting a maximum payload of
approximately 3,000 pounds per
container (a maximum running load of
34.5 pounds per inch) in all areas of the
main cargo deck, except in the area
adjacent to the side cargo door. In that
side door area, containers would be
restricted to a maximum payload of
approximately 2,700 pounds per
container (a maximum running load of
31.0 pounds per inch) due to structural
configurations affecting the strength of
the floor beams in this area. These
running loads include payload in the
lower lobe cargo compartments, and any
other load applied to the bottom of the
floor beams of the main cargo deck. [The
Air Transport Association of America

(ATA) recommended a maximum
payload of 6,000 pounds per container.
This recommendation, which is
discussed in the “ATA
Recommendations for a Final Rule”
section of this preamble, is substantially
above the safe payload limits calculated
by the design review team, and would
result in a negative margin of safety.]

Typically, freighters converted under
these STC'’s are allowed to carry 11 or
12 containers on the main cargo deck.
Containers in most areas of this deck
have a maximum payload of up to 8,000
pounds per container; over the wing and
landing gear area, this maximum
payload per container can be up to
10,000 pounds. Although it would seem
that these STC freighters could carry up
to a total of 100,000 pounds, the
maximum payload is actually limited by
the strength of the fuselage as well as
the strength of the floor beams.
Consequently, the current maximum
payloads on these airplanes range from
54,000 pounds (for a Model 727-100
series airplane) to 62,000 pounds (for a
Model 727-200 series airplane),
depending on the configuration of the
freighter. The FAA’s structural analysis
shows that the maximum payload
should be limited to approximately
35,000 pounds. This maximum payload
is approximately 22% less than the
average payload of 45,000 pounds that
has been reported by some operators of
these Model 727 STC freighters.

The FAA has determined that none of
these main cargo decks are strong
enough for the current maximum
payloads, and therefore are unsafe.
Furthermore, these decks do not comply
with the requirements of CAR part 4b.

Operational Factors Affecting Payload
Limitation

The FAA’s structural analysis was
based on the “worst case” conditions of
the following operational factors:
maximum operating speed limit,
airplane in-flight weight, container
orientation, and side restraints. The
FAA realizes that if restrictions are
placed on these factors, higher payloads
can be allowed. Although the absolute
effects of these restrictions would
require extensive analysis, the FAA has
concluded that it is sufficient to
estimate the effects of these factors if
they are only to be applied for a limited
amount of time. The FAA design review
team determined that these restrictions
would not violate other load cases.

e Maximum Operational Speed and In-
Flight Weight

Some of these STC freighters are
allowed to fly at a maximum operational
speed of 390 knots equivalent airspeed
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(KEAS). During turbulence, the forces
experienced by the airplane are, in part,
a function of the aircraft’s speed, which
consequently affects the forces on the
floor beams. By reducing the maximum
operational speed to 350 knots indicated
airspeed (KIAS), the forces on the floor
beams during turbulence are reduced.
The forces experienced by the
airplane during turbulence also are a
function of the weight of the aircraft. A
heavy airplane has more inertia, and
therefore is less affected by severe gusts
than a lighter one. The FAA has
estimated that a minimum operational
in-flight weight of 100,000 pounds will
reduce the gust loads on these airplanes
and, therefore, reduce the floor beam
loads. Some ways to ensure that the in-
flight weight does not fall below a
prescribed limit is to have a minimum
cargo weight, a minimum quantity of
“tankered” fuel, sufficient ballast, or a
combination of these items.

¢ Container Orientation

Typically, these STC freighters carry
National Aerospace Standard (NAS)
3610 class Il cargo containers, which
have a fixed back wall; a partially or
fully removable front wall; and are 88
inches by 125 inches. Due to this
method of construction, a large portion
of the forces that a container
experiences in ‘“‘down gust” wind
conditions or turbulence is carried by
the container’s back wall, which is its
strongest element. When cargo
containers are oriented back-to-back, a
large portion of both container loads is
carried by the same container locks.
This places higher loads on the floor
beam supporting these locks. By
requiring the containers to be oriented
with the door side of the container
facing forward, however, a more
uniform distribution of the loads is
achieved.

* Side Restraints

A better distribution of the container
load is achieved by installing side
restraints. The FAA estimates that there
can be an increase in the maximum
payload per container when FAA-
approved side restraints are installed.

The FAA estimates that the combined
effect of this speed limitation, minimum
in-flight weight, and container
orientation would result in a total
weight of no more than 8,000 pounds
for any two adjacent containers that are
each 88 inches by 125 inches. By
installing FAA-approved side restraints,
this estimated total weight for any two
adjacent containers could be increased
to 9,600 pounds. Under no
circumstances, however, can the total

weight of any individual container
exceed 8,000 pounds.

Elimination of the 1.5 Factor of Safety

At the request of industry, the FAA
considered the consequences of
elimination of the 1.5 factor of safety
used in the **Margin of Safety” equation
discussed above. By eliminating the 1.5
factor of safety, the FAA analysis
determined that the proposed payload
limits per container would increase by
50%. CAR 4b.200(a) requires that an
airplane be designed with a certain
amount of ““reserve structural strength”
to minimize the potential for complete
structural failure of an airplane. This
reserve is the ““1.5 factor of safety.”
Ordinarily, an applicant seeking to
reduce or eliminate this requirement
must file a request for an exemption. If
the applicant uses an approach in its
design that is comparable to the 1.5
factor of safety, the applicant can
declare that this approach provides “‘an
equivalent level of safety.” The
applicant, however, must substantiate
this declaration to the satisfaction of the
FAA.

The FAA has examined the
consequences resulting from the
elimination of the 1.5 factor of safety,
and has concluded that this action
would pose unacceptable hazards for
these airplanes. The FAA's intent in
issuing this proposed AD is to prevent
a combination of circumstances that
could result in catastrophic loss of a
Model 727 freighter converted under
these STC’s. Elimination of the 1.5
factor of safety in conjunction with the
other measures discussed earlier to
increase the allowable payload would
be contrary to this intent.

CAR part 4b refers to the critical load
cases—the down gust and maneuver
forces previously described in this
preamble—as “limit loads.” CAR 4b.200
requires that these limit loads be
multiplied by 1.5 (the *“1.5 factor of
safety’”), thereby becoming “‘ultimate
loads” as defined in CAR part 4b. CAR
4h.201(c) further requires that the
structure be able to carry these ultimate
loads (which provide a reserve of
structural strength) without failure.
Although it is anticipated that these
STC freighters will not be routinely
subjected to limit load forces, it
sometimes happens during emergencies
and unusual environmental conditions
such as turbulence.

« Emergency Conditions

In an emergency, the pilot may exceed
critical case maneuver forces, and fly
the STC freighter beyond the airspeed
and flight maneuver limits for which the
airplane is designed. The failure of an

engine, avoidance of a collision, or the
opening of a cargo door during flight are
conditions that could necessitate these
actions.

Emergencies do occur. On February 5,
1997, a Model 727 passenger airplane
was flying to John F. Kennedy
International Airport in New York when
an Air National Guard F-16 jet fighter
approached close enough to activate the
Model 727’s collision avoidance system
alarm. The pilot of the passenger
airplane, following the system’s
emergency guidance, maneuvered the
Model 727 into a steep dive and then a
steep climb. Two flight attendants and
a passenger were thrown down by these
maneuvers. Although the actual
maneuver forces for this incident are
unknown, the 1.5 factor of safety may
have provided structural strength to
maneuver the airplane beyond the
forces in CAR part 4b.

In 1991, a pilot performed a flight
maneuver that imposed forces of
approximately 3g’s (three times the
force of gravity) on a Model 747
freighter that was carrying a partial
payload. The applicable federal
regulations require Model 747 and 727
series airplanes to be designed for
maneuvers imposing forces of up to
2.5¢’s. Had this freighter been carrying
a full payload and the 1.5 factor of
safety not been used in its design, FAA
analysis indicates that this freighter
would have been lost.

e Turbulence

Airplanes may encounter severe
turbulence that exerts wind gust forces
beyond the critical case forces of CAR
part 4b. AD 96-01-03 describes an
occasion in 1991 when wind gusts were
so severe that an engine separated from
a Model 747-100 freighter shortly after
take-off.

More recently, severe wind gusts on
September 5, 1996, caused numerous
passenger injuries and one fatality on a
Model 747-400 series airplane. The
FAA received reports indicating that
those gusts produced downward
accelerations of —1.15g’s and upward
accelerations of +2.09¢’s on that
airplane in less than four seconds. Had
a Model 727 STC freighter experienced
similar conditions while transporting
close to the maximum payload, FAA
analysis indicates that the floor beams
of the freighter’s main cargo deck would
have collapsed.

The FAA has received 87 reports of
Model 727 series airplanes experiencing
severe turbulence; these reports
typically do not include events that
have occurred in other countries. The
majority of these events were
unforeseen and resulted in injuries to
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the flight crew or passengers. Five of the
reports document gusts causing airplane
accelerations of at least +1.88g’s upward
and 1.5g’s downward.

» Hazardous Deformation of the Main
Cargo Deck

CAR 4b.201(a) requires any structure
on the freighter, including the floor
beams, to be strong enough to
withstand—without “detrimental
permanent deformation”—the
anticipated critical case forces that
could be exerted upon it during its
service life. CAR 4b.201(b) requires that
any structural deformations caused by
these critical case or limit loads not
interfere with the safe operation of the
airplane. (The catastrophic
consequences of deformation are
discussed earlier in this preamble.)
Using the 1.5 factor of safety in
structural analysis takes deformation
into account; without the 1.5 factor of
safety, the STC holder would be
required to provide an analysis that
demonstrates these floors would be free
from detrimental deformation. Because
these STC’s lack a deformation analysis,
the FAA would not consider a request
for reducing the 1.5 factor of safety
requirement unless such an analysis
was conducted.

¢ Other Considerations

Another reason that reserve structural
strength is necessary is that
aerodynamic and structural analysis
theory is not precise: exact conditions or
circumstances are indeterminable;
therefore approximations must be made.
In addition, the 1.5 factor of safety takes
into account such considerations as the
variations in the physical properties of
materials, the range of fabrication
tolerances, and corrosion or damage. For
example, all Model 727 series airplanes
must have enough structural reserve to
cover the corrosion control activities
mandated by AD 90-25-03, amendment
39-6787 (55 FR 49258, November 27,
1990). That AD, in order to control
corrosion, permits up to 10 % of the
material thickness of a floor beam of the
main deck to be removed by grinding
without undertaking repair; the removal
of this material further reduces the
strength of the floor.

The majority of these modified
airplanes are nearing, or past, their
design life of 20 years, 60,000 flights, or
50,000 hours of operation. As the
airplanes age and are repeatedly flown,
they accumulate fatigue damage and
corrosion, which degrades the structural
capability. Airplanes that are near or
past their design life are part of the
FAA’s Aging Airplane Program and are
subject to numerous AD’s to correct

unsafe conditions resulting from fatigue
cracking and corrosion.

During the time period allowed by the
AD’s to implement the corrective action,
it is probable that many of these aging
airplanes will continue to have fatigue
cracks and corrosion. Because these
airplanes have been built with a safety
factor of 1.5, there is a sufficient
structural strength margin to allow some
finite time to implement the AD’s to
correct the unsafe conditions. Without
this factor of safety, a new maintenance
program would have to be developed for
these airplanes to ensure that all of the
Aging Airplane Program fatigue cracks
and corrosion problems are
continuously identified and
immediately eliminated.

Service History of the Model 727 STC
Freighters

Although the modification of these
airplanes commenced in 1983, the
average modification date for these STC
freighters is 1991. In fact, approximately
100 of these airplanes (one-third of the
STC freighter fleet) have been modified
in just the last three years.

Most of these STC freighters fly only
two flights each day, resulting in a low
number of accumulated flights since
conversion. A representative of the
largest operator of these airplanes
indicates that, on average, the airplanes
carry only slightly more than half of the
current maximum payload of 8,000
pounds per container. These
circumstances may explain why the
FAA has not received reports of adverse
events relating to the structural strength
of these floor beams.

These floor beams, if overstressed, are
not likely to give warning prior to total
failure. The existing floor beams on
these STC freighters are commonly
made from 7075-T6511 aluminum
alloy, and there is only a 10% difference
between the stress level at which the
floor beam permanently bends, and the
stress level at which the beam breaks.
Consequently, once the floor beams are
stressed to the point of being
permanently bent, it takes only a small
amount of additional stress until the
floor beams break, which could result in
loss of the airplane.

The FAA has concluded that the
reported service history of these STC
freighters does not demonstrate that
these airplanes are safe.

Issuance of an AD Is Appropriate
Regulatory Action

Because of the unsafe condition found
on these STC freighters (the inadequate
strength of the floor structure of the
main cargo deck to carry the current
maximum payloads), the FAA has

determined that there are two ways in
which it could proceed: Issuance of an
AD to correct the unsafe condition of
the floor, or suspension or revocation of
these STC'’s.

The Administrator of the FAA has the
authority to issue an AD when “an
unsafe condition exists in a product”
[14 CFR 39.1(a)], and ““[t]hat condition
is likely to exist or develop in other
products of the same type design” [14
CFR 39.1(b)]. When such a finding is
made, the Administrator may, as
appropriate, prescribe “‘inspections and
the conditions and limitations, if any,
under which those products may
continue to be operated” (14 CFR
39.11). By using the AD process, the
FAA can still allow these STC freighters
to operate, although under restrictions
which are necessary to eliminate the
unsafe condition.

Because the floor structures did not
meet CAR part 4b certification standards
at the time these STC’s were originally
issued, the Administrator of the FAA is
empowered to suspend or revoke these
STC’s [49 U.S.C. 44709(b)]. If the
Administrator were to take such action
against these STC'’s, the order could
result in the immediate grounding of
these STC freighters.

In consideration of the disruption of
domestic and international commerce
that would result from the suspension
or revocation of these STC’s, as well as
the significant impacts on the domestic
and international economy that such an
action would have, the FAA has
concluded that the issuance of an AD
with restrictions on the maximum
payloads on the main cargo deck is
appropriate action. These payload
restrictions will enable these freighters
to continue operating, and remove the
unsafe condition that currently exists in
the floor beams of the main cargo deck.

FAA Meetings With STC Holders and
Operators

The FAA has met individually with
each of the affected STC holders to
discuss the FAA design review team’s
observations, analyses, and findings. In
a letter sent prior to these meetings, the
FAA provided its preliminary
conclusions to each STC holder. In
addition, the agency asked the STC
holder to submit data showing that
unsafe conditions do not exist, and that
the STC designs do meet applicable
federal aviation regulations. If the FAA’s
findings and analyses could not be
controverted, the STC holder was asked
to specify what actions it would take to
bring its designs into compliance. STC
holders also were asked to propose
actions that would enable these
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airplanes to operate safely while data or
modifications were being developed.

At its meeting with the FAA, ATAZ
did not present any information to
contradict the FAA’s analyses, or submit
proposals to keep these planes operating
safely. The FAA’s meetings with the
other 3 STC holders produced similar
results.

The FAA also has met jointly with the
STC holders and the operators of the
Model 727 freighters modified under
these STC’s. On February 14, 1997, the
FAA convened this meeting, which was
attended by more than 75 industry
representatives, to discuss what the
design review team had observed during
its site visits and determined from its
analyses of STC data. During this
meeting the operators presented no
technical data, but provided the FAA
with information about the potential
impacts on their businesses if the
agency were to reduce the current
maximum payload.

Industry Proposal for the Timing of an
NPRM and FAA Response

During the February 14 meeting,
representatives of the affected operators
and STC holders in attendance
presented a proposal to the FAA.
Generally, industry proposed that the
FAA delay issuing an NPRM and
imposing payload restrictions; in turn,
industry, within 120 days from the end
of February 1997, would test floor
beams, perform analyses, redesign the
floor structure, if necessary, and submit
data to the FAA substantiating
compliance with CAR part 4b. At the
meeting, the FAA responded that its
priority is the safety of these airplanes,
and the burden is now on industry to
establish the ability of these STC
freighters to carry more than the 3,000
pounds per container being considered
by the FAA.

ATA Recommendations for a Final
Rule

ATA followed up on the proposal at
the February 14 meeting with a March
10, 1997, letter that contained
recommendations in order ‘‘to get the
necessary design changes quickly
incorporated while permitting the
airlines to continue operating their
aircraft.”” ATA proposed that a 3,000
pound per pallet weight limit be
gradually phased-in as follows:

1. There would be at least 120 days
after the effective date of the AD before
any payload restrictions would be
implemented. According to ATA, this
period would enable STC holders or
others to redesign the freighter floors
and provide enough time for operators
to procure parts to modify the floors.

2. Initially, payload restrictions would
be reduced from 8,000 pounds per pallet
to 6,000 pounds per pallet. These
restrictions would be in effect for at
least one year or the next ““C” check,
whichever occurs later, and operators
would not be required to modify the
floor beams during this time.

3. Ultimately, the floor beams of the
main cargo deck would not have to be
modified until at least 16 months after
the effective date of the AD. At that
time, the payload per pallet would be
reduced to 3,000 pounds if an operator
opted not to accomplish that
modification.

4. Airplanes would not be subject to
any of these restrictions if operators can
substantiate to the FAA that the floor
beams are strong enough to support the
existing payload per pallet.

The FAA considered ATA’s
recommendations in developing this
proposed action. The FAA determined
that allowing these airplanes to
continue to operate without restrictions
for 120 days after the effective date of
this AD, and allowing 16 months for
modification of the floor structure of the
main cargo deck would not address the
unsafe condition in a timely manner.
The FAA’s analysis also determined that
ATA’s recommended payload limit of
6,000 pounds per container at all
locations would result in negative
margins of safety. The interim weight
restrictions proposed by the FAA allow
the carriage of a limited number of
individual containers at or above the
6,000 pound per container payload
suggested by ATA. In addition, the 120-
day period of operation at the interim
payloads proposed by the FAA
(discussed below) does, in part, meet
ATA'’s suggested time for allowing
redesign of these STC freighter floors.
FAA Findings

Based on the observations and
analyses of its design review team, and
information presented by affected STC
holders and the operators of Model 727
series airplanes converted to freighters
under these STC’s, the FAA has found
that:

1. None of the floor beams of the main
cargo deck on any of these STC’s have
been modified from the original
passenger configuration to support the
heavier payloads carried on a freighter.

2. Based on the FAA’s analyses, the
floor structures of these STC freighters
are not capable of withstanding the
forces that would result from the current
maximum payload when CAR part 4b
conditions are encountered.

3. When the maximum payload of a
container is limited to 8,000 pounds or
6,000 pounds (for all container

positions) as proposed by ATA, the
margins of safety for the floor beams of
the main cargo deck are calculated as
negative numbers and the structural
strength of these beams is not sufficient
to meet the requirements of CAR part
4b. When the maximum payload of a
container is limited to approximately
3,000 pounds, the margin of safety is
calculated as a positive number and
these floor beams meet the structural
strength requirements of CAR part 4b.

4. The FAA estimates the combined
effect of imposing operational
restrictions on airplane weight,
maximum operating speed, and
orientation of containers reduces the
forces exerted on the airplane in *““down
gust” conditions, and will permit the
maximum payload of a container to be
increased on an interim basis. The
installation of side restraints can permit
a further temporary increase in payload.

5. Typically, these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes.
These weight changes permit the
airplanes to carry more payload on the
main cargo deck.

No compatibility study has been
performed showing that these weight
changes are safe considering the existing
freighter STC modifications and payload
limits. In addition, no compatibility
study has been done for the addition of
auxiliary fuel tanks, engine changes,
and other types of modifications that
alter the basic loads on these airplanes.

6. When these STC modifications
were accomplished, each airplane was
modified differently, due to different
installer shop practices and the
configuration of each airplane prior to
modification. Subsequent modifications
under other STC’s that alter the
structure were not shown to be
compatible with the freighter
modifications. The resulting airplane
configuration can be significantly
different between individual airplanes.
Any modifications that are undertaken
to bring these airplanes into compliance
with CAR part 4b must be shown to be
compatible with the specific airplanes
being modified.

7. The elimination of the 1.5 factor
would not eliminate the unsafe
condition that occurs when these
airplanes are carrying containers
weighing more than the payloads
specified in this proposed AD.

FAA Conclusions

From these findings, the FAA has
concluded that:

1. The lack of strength in the floor
structure of the main cargo deck must be
corrected by reducing the payload
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carried on the main cargo deck. This
reduced payload includes the payload
in the lower lobe cargo compartments.

2. Maximum payloads of
approximately 2,700 pounds per
container in the areas near the forward
side cargo door and approximately
3,000 pounds per container in all other
areas of the main cargo deck provide an
acceptable level of safety. It is estimated
that operational restrictions on airplane
weight, maximum operating speed, and
orientation of containers, as well as the
installation of FAA-approved side
restraints, would allow safe operation
with higher payloads during an interim
period.

3. Because these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes, and
permit more payload on the main cargo
deck, all of the airplanes’ Airplane
Flight Manuals (AFM’s), AFM
Supplements, and Weight and Balance
Supplements would have to be revised
to show the payload restrictions.

Additional AD Actions

The FAA design review team’s scope
of review of these STC’s was not limited
to concerns about the strength of the
floor structure that support the main
cargo deck. The team also made
inspections and gathered information
about other areas where additional
unsafe conditions may exist. Following
this proposed rulemaking, additional
rulemaking will be initiated to address
these concerns. These concerns include
the following structural, door systems,
and STC certification and
documentation issues:

» Structural Deficiencies

Lack of ““Fail-Safe’” Hinges on the Cargo
Door

The design review team saw single or
double-piece hinge fittings on the side
cargo doors of these STC freighters.
Should a crack propagate along the
hinge line where the hinge attaches
either to the upper sill of the fuselage or
to the door itself, the cargo door could
separate from the airplane, and result in
loss of the airplane.

Apparent Lack of Strength of the
Structure Surrounding the Side Cargo
Door

To install a side cargo door for the
main deck, an opening of approximately
7.5 feet by 11 feet (82.5 square feet)
must be cut into the side of the fuselage.
This opening requires that the cutout
area and adjacent structural areas be
substantially reinforced. If the fuselage
structure that surrounds this cargo door

is not strong enough to withstand the
forces that may be exerted during flight,
it could result in loss of the airplane.

The design review team observed that
reinforcing structures used in this area,
such as longerons, frames, doublers and
triplers, are discontinuous and appear to
lack adequate load paths and strength.
These discrepancies could result in a
fuselage structure that does not meet the
strength and deformation requirements
of CAR 4b.201, proof of structure
standards of CAR 4b.202, or fail safety
requirements of CAR 4b.270(b).

In its examination of the data
supporting these STC’s, the design
review team determined that the STC
applicants used inadequate methods
and/or incomplete analyses to
substantiate that their modifications
provide adequate strength in this area.
The STC applicants typically did not
substantiate the strength of numerous
structural features, such as splices and
runouts. The STC holders also used
analytical approaches that failed to
consider such impacts as redistribution
of the forces in the fuselage, and
localized stress effects such as
“buckling.”

Inadequate Cargo Restraint Barriers

CAR 4b.260 requires that the restraint
barrier in the cargo compartment of the
main deck be strong enough to protect
the occupants from injury when the
freighter is carrying its maximum
payload and emergency landing
conditions occur (the *“9.0g standard).

Based on the observations and
analyses of the design review team, the
FAA has determined that the bulkhead
restraint barriers on all of the observed
STC freighters do not meet the 9.0g
standard; three of the four STC holders
have confirmed the FAA'’s finding.

« Deficiencies in Systems for the Side
Cargo Door

Because of cargo door-related
accidents, industry and the FAA, during
the early 1990s, conducted an extensive
design review of cargo doors and agreed
on new standards to eliminate safety
deficiencies in certain cargo door
systems. The FAA agreed to issue AD’s
requiring compliance with these
standards, which are based on
Amendment 54 to 14 CFR 25.783, for
those freighters that did not comply.
These standards are not intended to
upgrade the requirements of CAR part
4b after certification, but are to correct
potentially unsafe conditions on
airplanes already in service that were
identified during the design review.

Inadequate Warning System for an
“*Unsafe” Door

Freighters must have a warning
system that directly alerts the pilot and
co-pilot that the side cargo door is
“unsafe” (open, unlatched, or
unlocked). A *‘safe’ cargo door is one
that is verified to be closed, latched, and
locked prior to taxiing for take-off.

The design review team observed STC
freighters that do not have a red cargo
door warning light in plain view of both
pilots. In the event that the cargo door
is unsafe, pilots on those planes would
not be directly warned; this situation
could lead to pilot inaction or dispatch
of the airplane, and consequent opening
of this door during flight.

Improper Pressurization of the Fuselage
When the Cargo Door Is “Unsafe”

The opening of a door during flight
has caused several serious accidents.
Some of those accidents have resulted
in loss of life; others have resulted in
loss of the airplane. Consequently,
industry and the FAA adopted
standards to prevent pressurization of
the fuselage when the cargo door is
unsafe. Typically, compliance with
these standards involves installation of
vent doors that close only when the
cargo door is safe.

In its examination of the associated
cargo door related systems on these STC
freighters, the design review team
detected that the fuselage of some of
these airplanes could be pressurized
when the cargo door vent door is not
closed. The team also found that some
STC’s did not have the required safety
analysis that would verify the adequacy
of the design’s pressurization
prevention system when the cargo door
is unsafe.

Electrical/Hydraulic System
Deficiencies That Could Cause an
“*Unsafe” Cargo Door

Electrical short circuits could transmit
power to the electrical or hydraulic
systems that operate the side cargo door,
lead to opening of this door during
flight, and could result in the loss of the
airplane. To prevent this, all power to
this door must be removed during flight,
and the flight crew must not be able to
restore this power at any time during
flight.

CAR 4b.606 (which has been further
refined by the cargo door standards
agreed upon by industry and the FAA)
requires STC holders to show that the
design of the electrical system is
adequate to prevent the side cargo door
from opening during flight. These STC
holders did not accomplish this
analysis.
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Inability to Visually Verify the Status of
the Side Cargo Door

When the system that warns the pilot
and co-pilot about an *““unsafe’” cargo
door is not working correctly, the red
warning light either will fail to light up
during pre-flight testing of the system,
or will light up when the side cargo
door is actually “safe.” These STC’s
have a backup system that allows the
flight crew to confirm that the door is
actually safe.

The cargo door standards to which
industry and the FAA agreed require “‘a
visual means of directly inspecting the
locks.” The design review team
observed that these backup systems
enable the flight crew to view only a
portion of the locking beam. Because a
visual means of directly inspecting the
locking mechanism of the door is not
available, these STC’s do not comply
with these standards. When the entire
locking mechanism cannot be visually
inspected, a false report on the
condition of the door may be given to
the crew, and the airplane may be
dispatched with an unsafe door.

Cargo Compartment Smoke Detection
and Warning Systems

CAR 4b.383(e)(2) requires that there
be a means for the flight crew to check
and assure the proper functioning of
each smoke detector circuit. The FAA
design review team and STC freighter
operators have observed that some
STC’s contain electrical wiring designs
that test only a portion of the smoke
detection system—not the entire system
as required—when a single button is
pressed (the “‘press to test’” feature). If
the flight crew is not alerted that some
smoke detectors are not functioning, the
crew may not be able to respond to a
cargo compartment fire in a timely
manner.

* The Carriage of Supernumeraries

Supernumeraries are non-flight crew
personnel who are carried on board the
airplane. For example, a supernumerary
could be an airline employee who is not
part of the flight crew, but is specially
trained to handle cargo.

These STC freighters have a cargo
compartment that is used only for the
carriage of cargo. Before
supernumeraries can be carried, the STC
holder or operator must apply to the
FAA for an exemption from CAR
4bh.383(e), and from other federal
regulations that pertain to seats, berths,
and safety belts; emergency evacuation;
ventilation; and fire protection. Such
exemptions are granted only when the
FAA determines that the design
contains features that provide an

acceptable level of safety for the
supernumeraries.

The FAA has become aware of
numerous instances where STC holders
have made provisions for the carriage of
supernumeraries without applying for
FAA exemptions and without
demonstrating that the safety provisions
for supernumeraries are acceptable.

¢ STC Data and Documentation
Concerns

When the FAA design review team
evaluated data that STC applicants
originally submitted to obtain FAA
approval of these freighter STC’s, the
team found a number of deficiencies.
Examples include data that is not
adequately substantiated; payload limits
in Weight and Balance documents that
are inconsistent with the structural
capability of the fuselage; structural
analyses that lack the critical case; no
analysis of the floor beams over the
wing center section; and documented
negative margins of safety that are
unresolved.

¢ Unsubmitted Instructions for
Continued Airworthiness

Federal regulations require an STC
holder to submit “Instructions for
Continued Airworthiness” to the FAA
for review. These instructions include
maintenance procedures, maintenance
manuals, and maintenance program
requirements for the continued safety of
the airplane converted under the STC.
Only one of the four STC holders has
complied with this requirement.

Future FAA Review of Other Transport
Airplane Cargo Conversions

The FAA’s review of STC’s and the
safety of airplanes converted from a
passenger to a cargo-carrying
configuration will not be limited to just
Model 727 and 747 series airplanes.
Based on the discovery of unsafe
conditions on both of these airplane
models, the FAA intends to examine all
transport category passenger airplanes
that have been converted to a cargo-
carrying configuration under STC'’s.

The FAA urges STC holders and
operators of these freighters to begin, as
soon as possible, an examination of the
data supporting the STC’s. If problems
such as those identified in the Model
727 and 747 conversions are detected,
corrective actions should be developed.
Self-examination of these conversions
prior to formal FAA review may shorten
the time needed for any corrective
actions, and reduce the impacts on
operators of these freighters.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
restrict the payload on the main cargo
deck of Model 727 series airplanes
modified in accordance with STC
STOO015AT. This proposal would be
accomplished by revisions to the
Limitations Section of all FAA-
approved AFM’s, AFM Supplements,
and Weight and Balance Supplements.
Revision of all these documents would
be required because these STC freighters
have been modified by other STC'’s that
change the maximum taxi, take-off, zero
fuel and landing weights of these
airplanes.

The payload limits that are proposed
are based on the use of containers that
are 88 inches by 125 inches, and a
horizontal center of gravity for the total
payload in each container that is located
within 8.8 inches from the geometric
center of the base of the container for
the forward and aft direction and 12.5
inches from the geometric center of the
base of the container for the left and
right direction. The payload limits are
also based on a requirement that all
containers are loaded with the door side
of the container facing forward.

The proposal presents three options
for payload limitations: one “‘baseline”
[paragraph (a)] and two “interim”
[paragraphs (b) and (c)], depending
upon the floor configuration and other
operating limitations.

Paragraph (a) would establish a
payload limit of 3,000 pounds per
container.

For airplanes equipped with FAA-
approved side restraints, paragraph (b)
would provide for temporary payload
limits in some areas of 9,600 pounds for
any two adjacent containers, with a limit
of 8,000 pounds for any one container.
These limits would be available when
the following two conditions are met:
the maximum operational airspeed does
not exceed 350 KIAS and the minimum
in-flight weight exceeds 100,000
pounds.

For airplanes that are not equipped
with FAA-approved side restraints,
paragraph (c) would provide for a
temporary payload limit in some areas
of 8,000 pounds for any two adjacent
containers. This limit also would be
available when the following two
conditions are met: the maximum
operational airspeed does not exceed
350 KIAS and the minimum in-flight
weight exceeds 100,000 pounds.

Because the determination of the
effects of operational limitations on
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payload is based on approximations, the
resulting payload limits may be
unconservative. Consequently,
operation with these payload limits is
only acceptable for a limited period of
time. Continued use of these operational
limits and the associated payload limits
must be substantiated. The FAA has
determined that an acceptable level of
safety is provided if the time period is
limited to no more than 120 days, which
would also allow sufficient time for an
applicant to develop an acceptable
analysis regarding the applicability of
the operational limitations.

At the February 14 meeting discussed
above, the industry participants
proposed to complete a redesign of the
floor structure within 120 days from the
end of February (by the end of June).
The FAA bases the proposed 120-day
interim period in paragraphs (b) and (c)
on the following assumptions:

1. Industry will fulfill this proposal;

2. The final rule will not become
effective before October 1, 1997, and
thus allow additional time for the
industry to modify the main cargo deck
floor structure; and

3. Operators and STC holders will
work diligently in the meantime to
avoid any disruptions to operations.

In light of the seriousness of the
unsafe conditions addressed by this
proposal, the FAA considers that the
120-day interim period:

1. Provides an acceptable level of
safety;

2. Minimizes exposure to any
potential unconservatism in the
determination of the payload limits;

3. Provides an adequate opportunity
for applicants to develop substantiation
for continued use of operational limits
to enhance payload limits; and

4. Minimizes, for the interim period,
the burdens on operators resulting from
this AD.

Should an operator desire to transport
containers of other dimensions or use a
different payload container center of
gravity, it would have to apply to the
FAA for appropriate payload limits.

At any time, an applicant would be
able to present a proposal to modify the
floor structure or proposed weight and
other limits, data, and analysis to the
FAA to substantiate that floor structure
of the main cargo deck (existing or
modified) is in compliance with the
requirements of CAR part 4b when
supporting the proposed weight limits.
When the FAA determines that these
documents are acceptable, the operator
would be able to operate its airplane at
the payload limits substantiated by its
data and analysis.

Regulatory Evaluation Summary

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

The FAA conducted a *‘Cost Analysis
and Initial Regulatory Flexibility
Determination and Analysis” to
determine the regulatory impacts of this
and three other proposed AD’s to
operators of all 244 U.S.-registered
Boeing Model 727-100 and -200 series
passenger airplanes that have been
converted to cargo-carrying
configurations under 10 STC’s held by
four companies. This analysis is
included in the docket for each AD. The
FAA has determined that approximately
4 Model 727-200 series airplanes were
converted under the ATAZ STC. (There
were 15 Model 727 series airplanes for
which the FAA could not identify the
STC holder. It is possible that these
airplanes were also converted under an
ATAZ STC. Their costs are not included
here.)

Assuming that the operator of affected
airplanes converted under the ATAZ
STC would comply with the restricted
interim operating conditions set forth in
the proposed rule, the FAA estimates in
the analysis that none of the modified
Model 727-200 series airplanes would
lose revenues during the interim period.

Based on the ““Cost Analysis and
Initial Regulatory Flexibility
Determination and Analysis” included
in the docket, the FAA estimates that
affected airplanes could be modified at
a cost of $100,000 per airplane. The
total cost, therefore, to modify the fleet
of affected Model 727 series airplanes
that were originally modified to the
ATAZ STC is $400,000. This assumes
that modifications to the airplane are
available and installed within the 120-
day time period. If there are any delays
in the availability or implementation of
modifications, the revenue loss due to
operation at the 3,000 pound payload
limit would substantially increase the
costs. The FAA solicits detailed cost
information from the affected carriers
concerning the proposed AD’s
compliance costs.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
burdened by government regulations.

The RFA requires a Regulatory
Flexibility Analysis if a proposed rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The Regulatory Flexibility
Analysis includes the consideration of
alternative actions.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
establishes threshold cost values and
small entity size standards for
complying with RFA review
requirements in FAA rulemaking
actions. The Order defines “small
entities” in terms of size thresholds,
“*significant economic impact” in terms
of annualized cost thresholds, and
“substantial number” as a number
which is not less than eleven and which
is more than one-third of the small
entities subject to the proposed or final
rule.

FAA Order 2100.14A sets the size
threshold for small entities operating
aircraft for hire at 9 aircraft and the
annualized cost threshold at $69,000 for
scheduled operations of airplanes with
fewer than 60 seats and $5,000 for
nonscheduled operations.

The affected carrier is not considered
a small entity (it operates 13 affected
airplanes, including 4 modified under
the ATAZ STC). Therefore, this AD does
not have a significant economic impact
on a substantial number of small entities
and a regulatory flexibility analysis is
not required.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the “Cost
Analysis and Initial Regulatory
Flexibility Determination and Analysis”
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Airplanes,
Aviation safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 97-NM—-80-AD.

Applicability: Model 727 series airplanes;
modified in accordance with Supplemental
Type Certificate STOO015AT,; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the floor
beams of the main cargo deck, which could
lead to loss of the airplane, accomplish the
following:

(a) Except as provided in paragraphs (b),
(c), and (d) of this AD, within 48 clock hours
(not flight hours) after the effective date of
this AD, accomplish the requirements of
paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) For airplanes on which only containers
that are 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved Airplane Flight Manuals
(AFM) and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers

are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.

(2) For airplanes on which any containers
other than 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved AFM’s and AFM
Supplements, and the Limitations Section of
all FAA-approved Airplane Weight and
Balance Supplements in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA
Transport Airplane Directorate.

Note 2: The weight restrictions to be
approved under paragraph (a)(2) will be
consistent with the applicable weight
restrictions of paragraph (a)(1), (b), or (c) of
this AD.

(b) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vimo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 9,600
pounds for any two adjacent containers and
a total weight of 8,000 pounds for any
container, except that the total weight of all
containers forward of Body Station 436 shall
not exceed 4,000 pounds. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(c) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are NOT
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with

paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vimo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 8,000
pounds for any two adjacent containers and
the total weight of all containers forward of
Body Station 436 shall not exceed 4,000
pounds. This payload limit includes the
payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(d) For airplanes that operate under the 350
KIAS requirements of paragraph (b) or (c) of
this AD: A maximum operating airspeed
limitation placard must be installed adjacent
to the airspeed indicator and in full view of
both pilots. This placard must state: “Limit
Vmo t0 350 KIAS.”

(e) For airplanes complying with paragraph
(b) or (c) of this AD, within 120 days after
the effective date of this AD: Revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
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the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(f) As an alternative to compliance with
paragraphs (a), (b), (c), (d), and (e) of this AD:
An applicant may submit a proposal to
modify the floor structure or proposed new
payload and other limits, and substantiating
data and analyses to the Manager,
Standardization Branch, ANM-113, in
accordance with the procedures of paragraph
(g) of this AD, showing that the floor
structure of the main cargo deck is in
compliance with the requirements of Civil
Air Regulations (CAR) part 4b. If the FAA
determines that these documents are
acceptable and applicable to the specific
airplane being analyzed and approves the
proposed limits, prior to flight under these
new limits, the operator must revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements
in accordance with a method approved by
the Manager, Standardization Branch, ANM-
113. Accomplishment of these revisions in
accordance with the requirements of this
paragraph constitutes terminating action for
the requirements of this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Standardization
Branch, ANM-113.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 8,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-18356 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-09-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Series Airplanes Modified in
Accordance With Supplemental Type
Certificate SA1767S0, SA1768S0, or
SA7447SW

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 727 series
airplanes that have been converted from
a passenger to a cargo-carrying
(“freighter”) configuration. This
proposal would require limiting the
payload on the main cargo deck by
revising the Limitations Sections of all
Airplane Flight Manuals (AFM), AFM
Supplements, and Airplane Weight and
Balance Supplements for these
airplanes. This proposal also provides
for the submission of data and analysis
that substantiates the strength of the
main cargo deck, or modification of the
main cargo deck, as optional
terminating action for these payload
restrictions. This proposal is prompted
by the FAA'’s determination that
unreinforced floor structure of the main
cargo deck is not strong enough to
enable the airplane to safely carry the
maximum payload that is currently
allowed in this area. The actions
specified by the proposed AD are
intended to prevent failure of the floor
structure, which could lead to loss of
the airplane.

DATES: Comments must be received by
August 22, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM-—
09-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington; telephone (425) 227-2777;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM—-09-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-09-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has issued supplemental
type certificates (STC) for converting
certain Boeing Model 727 and 747 series
airplanes from a passenger to a cargo-
carrying (‘‘freighter’’) configuration.
These freighter conversions entail such
modifications as removal of the
passenger interior, the installation of
systems to handle cargo containers
(such as pallets and other unit load
devices), the installation of a side cargo
door for the main cargo deck, and
alterations to such systems as the
hydraulic, electrical, and smoke
detection systems that are associated
with the transport of cargo. When a
conversion is completed, the weight
permitted to be carried (“‘payload’) on
the main cargo deck is significantly
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greater than the payload allowed in that
same area when the airplane was in its
original passenger configuration.

On December 27, 1995, the FAA
issued Airworthiness Directive (AD) 96—
01-03, amendment 39-9479 (61 FR 116,
January 3, 1996). The FAA took this
action after determining that Model 747
passenger airplanes converted to
freighters under certain STC’s are not
structurally capable of safely carrying
the payload allowed on the main cargo
deck. This condition is due to structural
deficiencies in the floor beams of this
deck, as well as in the fuselage structure
surrounding the side cargo door for this
area. That AD requires operators of
those Model 747 freighters to reduce the
maximum payload that can be carried
on the main cargo deck in order “[t]o
prevent collapse of the aft fuselage due
to inadequate strength in the airplane
structure and subsequent separation of
the aft fuselage from the airplane.”
Model 747 freighters affected by AD 96—
01-03 were converted under STC’s held
by GATX/Airlog Company (“GATX")
when that AD was issued. GATX had
acquired the original STC’s from Hayes
International Corporation (Hayes).

During its investigation of the
circumstances that led to the issuance of
AD 96-01-03, the FAA determined that
similar unsafe conditions were likely to
be found on certain Model 727 series
airplanes that had been converted to
freighters in a comparable manner. The
bases for these concerns were that
similar procedures and design methods
had been used on both the 727 and 747
models, and that these STC’s could be
traced back to the same companies.

Actions Subsequent to AD 96-01-03

In response to those concerns, the
FAA'’s Transport Airplane Directorate
established a design review team of
FAA engineers to identify any safety
problems pertaining to certain interior
and side cargo door STC’s for Model 727
series airplanes, and to make
recommendations for correcting any
unsafe conditions.

The design review team has
determined that there are more than 10
STC’s for Model 727 freighters
(“freighter STC’s” or ““Model 727
freighter STC’s”) that need to be
reviewed. These freighter STC’s are
individually held by Aeronautical
Engineers, Inc. (AEl), ATAZ, Inc.
(ATAZ), Federal Express Corporation
(FedEx), and Pemco Aeroplex, Inc.
(Pemco). The STC’s held by FedEx are
SA1767S0, which pertains to the cargo
door of Model 727 —100 and —200 series
airplanes; SA1768S0O, which pertains to
the cargo compartment interior of Model
727 —100 and —200 series airplanes; and

SA7447SW, which pertains to the
increase in the number of unit load
devices of Model 727 —100 and —-200
series airplanes. Over 300 Model 727
series airplanes of both U.S. and foreign
registry have been modified in
accordance with these STC’s, and more
than 32 operators worldwide use these
freighters.

In reviewing these freighter STC’s, the
design review team applied the
standards of Civil Air Regulations (CAR)
part 4b, applicable to the original
Boeing Model 727 airplane. These
federal standards establish minimum
safety requirements. A design which
does not meet these standards is
presumed to be unsafe.

Between September 1996 and
February 1997, members of the design
review team made four visits to inspect
Model 727 series airplanes that were in
the process of being converted or
already had been converted under these
freighter STC’s. Site visits were
conducted at Pemco World Air Services
in Dothan, Alabama (Pemco STC’s); the
Tramco repair station in Everett,
Washington (FedEx STC’s that had
originally been developed by Hayes);
and Professional Modification Services
(PMS), Inc.’s, facility in Miami, Florida
(AEl and ATAZ STC’s).

On all of the Model 727 series
airplanes inspected during these site
visits, the design review team observed
that the original passenger floor beams,
which now support the main cargo
deck, had not been structurally
reinforced by the STC modification for
the heavier payloads these freighters are
permitted to carry.

These STC freighters typically are
allowed to carry 8,000 pound containers
(weight of the cargo and container) on
the main cargo deck. Because these
containers are 88 inches long, the
running load (the weight that can be
placed on a longitudinal section of the
main cargo deck) is 90 pounds per inch
(8,000 pounds divided by 88 inches).
This running load of 90 pounds per inch
is a safety concern because it is
approximately 2.6 times higher than the
maximum running load of 34.5 pounds
per inch allowed on these same floor
beams when the airplane was in a
passenger configuration.

FAA Structural Analysis of the Floor
Beams of the Main Cargo Deck

The design review team examined the
documents that the current or a
previous STC holder had submitted
when seeking original FAA approval of
the STC application. The team was
unable to find any data to verify that the
unreinforced floor structure of the main

cargo deck can safely support the
heavier freighter payloads.

To independently evaluate whether
these floor beams are strong enough to
support the maximum payload
permitted by the STC'’s, the design
review team performed a limited
structural analysis of the design of each
main cargo deck viewed during its site
visits.

In analyzing the floor beams of the
main cargo deck, the FAA engineers
used the payload configuration defined
in the weight and balance documents
for each STC. (These STC freighters are
operated in accordance with FAA-
approved Weight and Balance
Supplements, which specify the
payload that can be carried onboard, as
well as the maximum payload and
assigned location for individual
containers on the main cargo deck.)
Most of the containers permitted in the
Weight and Balance Supplements for
these STC’s weigh up to 8,000 pounds
each.

In its analysis, the design review team
considered the different cargo handling
system configurations observed on the
STC freighters during the site visits;
these systems include roller trays and
container locks. The roller trays are
attached to the floor of the main cargo
deck, and enable cargo to be rolled
forward and aft. These trays also
support the weight of the cargo
containers. The container locks, which
hold a container in place, are spaced
along the floor of the main cargo deck
for all of these STC’s but one; that STC
also has side vertical cargo container
restraints (‘‘side restraints”). The
analysis is based on the use of
containers that are 88 inches by 125
inches, and the location of the
horizontal center of gravity for the total
payload in each container was within
8.8 inches from the geometric center of
the base of the container for the forward
and aft direction and 12.5 inches from
the geometric center of the base of the
container for the left and right direction.

The design review team used
commonly accepted analytical methods
in its structural analyses. This
methodology, or an equivalent, was
applicable when the STC application
was originally submitted for approval,
and it is applicable today. None of the
floor analyses performed by the team
involved the application of advanced
technologies such as finite element
modeling. The results of these structural
analyses were consistent with data
provided by Boeing, which had
originally built these airplanes as
passenger transports, and with some of
the data provided by these STC holders.
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To evaluate the adequacy of the floor,
the team determined that the most likely
“critical case” (the conditions or
circumstances that exert the greatest
forces on the main cargo deck) would be
the “down gust” conditions specified in
CAR part 4b. Down gusts are downward
vertical movements of air that occur in
turbulence and storms. Down gusts
exert a downward force on the entire
airplane. As this force causes the
airplane to accelerate downward,
containers on the main cargo deck—
because of inertia—are pulled upward.
This upward force on the containers is
transmitted through the container locks
and into the floor beams. On these STC
freighters, this upward force could bend
these floor beams upward to failure, and
the failure of even a single beam could
result in loss of the airplane.

Even if the floor beams of the main
cargo deck only become deformed, the
results could be catastrophic. Because
flight control system cables and fuel
lines pass through small holes in these
floor beams, significant—although
temporary—deformation of these beams
could jam the cables or break fuel lines.
Consequently, this could reduce
controllability of the airplane, cause fuel
starvation of one or more engines, or
lead to a fire in the fuselage.

The FAA also has determined that
performance of the flight maneuvers
defined in CAR part 4b would produce
critical case forces on these STC
freighters, and consequent deformation
or failure of floor beams on the main
cargo deck. These maneuvers would
cause upward forces on the cargo
containers relative to the floor. Because
of the location of the container locks,
the floor beams at the forward or aft
edges of the containers would be more
critically loaded, and consequently
deflected upward.

Determining Floor Strength (The
“Margin of Safety’’)

The measure of the ability of the floor
beams of the main cargo deck to support
the stresses caused by various load cases
(combinations of specific container
weights with either wind gust
conditions or airplane maneuvers) is its
“margin of safety.” Because the floor
must be designed to withstand the
critical case stresses, the design review
team calculated the margin of safety
when the floor is subject to the
turbulent “‘down gust” wind conditions
defined in CAR part 4b.

The equation for determining the
margin of safety is:

Allowable Stress

Margin of Safety = Applied Siress

In this equation, “Allowable Stress” is
the measure of the strength of a floor
beam of the main cargo deck. “Applied
Stress” is the stress level produced in
that floor beam multiplied by a ‘““factor
of safety”” of 1.5. The weight of the
containers on the floor beam, flight
conditions (for example, wind gusts or
airplane maneuvers), and other forces,
such as pressurization of the fuselage,
all combine to create the “applied
stress” level in that floor beam. CAR
4h.200(a) requires the inclusion of the
1.5 factor of safety in structural designs.
(This factor is discussed in the
“Elimination of the 1.5 Factor of Safety”
section of this preamble.)

When the margin of safety is zero for
all load cases, the structure meets the
minimum requirements of CAR part 4b.
A structure with a margin of safety
greater than zero exceeds those
standards. A structure with a margin of
safety of less than zero does not meet
these minimum requirements, and is
presumed to be unsafe. If the margin of
safety reaches —1 (the extreme case),
the structure is not strong enough to
withstand the stresses generated by any
load case without failing.

Using this equation, the design review
team calculated margins of safety for the
STC floor designs as ranging from
approximately —0.55 to —0.63. Because
of the large negative margins of safety
that were calculated for the down gust
condition (the most likely critical case),
the FAA did not analyze other load
cases.

For the margins of safety to be
positive for the “down gust” condition,
the FAA determined that these STC
freighters must be limited to less than
50% of the typical maximum payload of
8,000 pounds per container currently
allowed by the STC’s. From its analyses,
the design review team determined that
these main cargo decks are capable of
supporting a maximum payload of
approximately 3,000 pounds per
container (a maximum running load of
34.5 pounds per inch) in all areas of the
main cargo deck, except in the area
adjacent to the side cargo door. In that
side door area, containers would be
restricted to a maximum payload of
approximately 2,700 pounds per
container (a maximum running load of
31.0 pounds per inch) due to structural
configurations affecting the strength of
the floor beams in this area. These
running loads include payload in the
lower lobe cargo compartments, and any
other load applied to the bottom of the
floor beams of the main cargo deck. [The
Air Transport Association of America
(ATA) recommended a maximum
payload of 6,000 pounds per container.
This recommendation, which is

discussed in the “ATA
Recommendations for a Final Rule”
section of this preamble, is substantially
above the safe payload limits calculated
by the design review team, and would
result in a negative margin of safety.]

Typically, freighters converted under
these STC’s are allowed to carry 11 or
12 containers on the main cargo deck.
Containers in most areas of this deck
have a maximum payload of up to 8,000
pounds per container; over the wing and
landing gear area, this maximum
payload per container can be up to
10,000 pounds. Although it would seem
that these STC freighters could carry up
to a total of 100,000 pounds, the
maximum payload is actually limited by
the strength of the fuselage as well as
the strength of the floor beams.
Consequently, the current maximum
payloads on these airplanes range from
54,000 pounds (for a Model 727-100
series airplane) to 62,000 pounds (for a
Model 727-200 series airplane),
depending on the configuration of the
freighter. The FAA’s structural analysis
shows that the maximum payload
should be limited to approximately
35,000 pounds. This maximum payload
is approximately 22% less than the
average payload of 45,000 pounds that
has been reported by some operators of
these Model 727 STC freighters.

The FAA has determined that none of
these main cargo decks are strong
enough for the current maximum
payloads, and therefore are unsafe.
Furthermore, these decks do not comply
with the requirements of CAR part 4b.

Operational Factors Affecting Payload
Limitation

The FAA’s structural analysis was
based on the “‘worst case” conditions of
the following operational factors:
maximum operating speed limit,
airplane in-flight weight, container
orientation, and side restraints. The
FAA realizes that if restrictions are
placed on these factors, higher payloads
can be allowed. Although the absolute
effects of these restrictions would
require extensive analysis, the FAA has
concluded that it is sufficient to
estimate the effects of these factors if
they are only to be applied for a limited
amount of time. The FAA design review
team determined that these restrictions
would not violate other load cases.

* Maximum Operational Speed and In-
Flight Weight

Some of these STC freighters are
allowed to fly at a maximum operational
speed of 390 knots equivalent airspeed
(KEAS). During turbulence, the forces
experienced by the airplane are, in part,
a function of the aircraft’s speed, which



Federal Register / Vol. 62, No. 135 / Tuesday, July 15, 1997 / Proposed Rules

37801

consequently affects the forces on the
floor beams. By reducing the maximum
operational speed to 350 knots indicated
airspeed (KIAS), the forces on the floor
beams during turbulence are reduced.

The forces experienced by the
airplane during turbulence also are a
function of the weight of the aircraft. A
heavy airplane has more inertia, and
therefore is less affected by severe gusts
than a lighter one. The FAA has
estimated that a minimum operational
in-flight weight of 100,000 pounds will
reduce the gust loads on these airplanes
and, therefore, reduce the floor beam
loads. Some ways to ensure that the in-
flight weight does not fall below a
prescribed limit is to have a minimum
cargo weight, a minimum quantity of
“tankered” fuel, sufficient ballast, or a
combination of these items.

¢ Container Orientation

Typically, these STC freighters carry
National Aerospace Standard (NAS)
3610 class Il cargo containers, which
have a fixed back wall; a partially or
fully removable front wall; and are 88
inches by 125 inches. Due to this
method of construction, a large portion
of the forces that a container
experiences in ‘““down gust” wind
conditions or turbulence is carried by
the container’s back wall, which is its
strongest element. When cargo
containers are oriented back-to-back, a
large portion of both container loads is
carried by the same container locks.
This places higher loads on the floor
beam supporting these locks. By
requiring the containers to be oriented
with the door side of the container
facing forward, however, a more
uniform distribution of the loads is
achieved.

* Side Restraints

A better distribution of the container
load is achieved by installing side
restraints. The FAA estimates that there
can be an increase in the maximum
payload per container when FAA-
approved side restraints are installed.

The FAA estimates that the combined
effect of this speed limitation, minimum
in-flight weight, and container
orientation would result in a total
weight of no more than 8,000 pounds
for any two adjacent containers that are
each 88 inches by 125 inches. By
installing FAA-approved side restraints,
this estimated total weight for any two
adjacent containers could be increased
to 9,600 pounds. Under no
circumstances, however, can the total
weight of any individual container
exceed 8,000 pounds.

Elimination of the 1.5 Factor of Safety

At the request of industry, the FAA
considered the consequences of
elimination of the 1.5 factor of safety
used in the ““Margin of Safety”” equation
discussed above. By eliminating the 1.5
factor of safety, the FAA analysis
determined that the proposed payload
limits per container would increase by
50%. CAR 4b.200(a) requires that an
airplane be designed with a certain
amount of “‘reserve structural strength”
to minimize the potential for complete
structural failure of an airplane. This
reserve is the **1.5 factor of safety.”
Ordinarily, an applicant seeking to
reduce or eliminate this requirement
must file a request for an exemption. If
the applicant uses an approach in its
design that is comparable to the 1.5
factor of safety, the applicant can
declare that this approach provides “an
equivalent level of safety.” The
applicant, however, must substantiate
this declaration to the satisfaction of the
FAA.

The FAA has examined the
consequences resulting from the
elimination of the 1.5 factor of safety,
and has concluded that this action
would pose unacceptable hazards for
these airplanes. The FAA's intent in
issuing this proposed AD is to prevent
a combination of circumstances that
could result in catastrophic loss of a
Model 727 freighter converted under
these STC’s. Elimination of the 1.5
factor of safety in conjunction with the
other measures discussed earlier to
increase the allowable payload would
be contrary to this intent.

CAR part 4b refers to the critical load
cases—the down gust and maneuver
forces previously described in this
preamble—as “‘limit loads.” CAR 4b.200
requires that these limit loads be
multiplied by 1.5 (the ““1.5 factor of
safety”), thereby becoming “‘ultimate
loads” as defined in CAR part 4b. CAR
4b.201(c) further requires that the
structure be able to carry these ultimate
loads (which provide a reserve of
structural strength) without failure.
Although it is anticipated that these
STC freighters will not be routinely
subjected to limit load forces, it
sometimes happens during emergencies
and unusual environmental conditions
such as turbulence.

« Emergency Conditions

In an emergency, the pilot may exceed
critical case maneuver forces, and fly
the STC freighter beyond the airspeed
and flight maneuver limits for which the
airplane is designed. The failure of an
engine, avoidance of a collision, or the
opening of a cargo door during flight are

conditions that could necessitate these
actions.

Emergencies do occur. On February 5,
1997, a Model 727 passenger airplane
was flying to John F. Kennedy
International Airport in New York when
an Air National Guard F-16 jet fighter
approached close enough to activate the
Model 727’s collision avoidance system
alarm. The pilot of the passenger
airplane, following the system’s
emergency guidance, maneuvered the
Model 727 into a steep dive and then a
steep climb. Two flight attendants and
a passenger were thrown down by these
maneuvers. Although the actual
maneuver forces for this incident are
unknown, the 1.5 factor of safety may
have provided structural strength to
maneuver the airplane beyond the
forces in CAR part 4b.

In 1991, a pilot performed a flight
maneuver that imposed forces of
approximately 3g’s (three times the
force of gravity) on a Model 747
freighter that was carrying a partial
payload. The applicable federal
regulations require Model 747 and 727
series airplanes to be designed for
maneuvers imposing forces of up to
2.5¢’s. Had this freighter been carrying
a full payload and the 1.5 factor of
safety not been used in its design, FAA
analysis indicates that this freighter
would have been lost.

e Turbulence

Airplanes may encounter severe
turbulence that exerts wind gust forces
beyond the critical case forces of CAR
part 4b. AD 96-01-03 describes an
occasion in 1991 when wind gusts were
so severe that an engine separated from
a Model 747-100 freighter shortly after
take-off.

More recently, severe wind gusts on
September 5, 1996, caused numerous
passenger injuries and one fatality on a
Model 747-400 series airplane. The
FAA received reports indicating that
those gusts produced downward
accelerations of —1.15g’s and upward
accelerations of +2.09¢’s on that
airplane in less than four seconds. Had
a Model 727 STC freighter experienced
similar conditions while transporting
close to the maximum payload, FAA
analysis indicates that the floor beams
of the freighter’s main cargo deck would
have collapsed.

The FAA has received 87 reports of
Model 727 series airplanes experiencing
severe turbulence; these reports
typically do not include events that
have occurred in other countries. The
majority of these events were
unforeseen and resulted in injuries to
the flight crew or passengers. Five of the
reports document gusts causing airplane
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accelerations of at least +1.88g’s upward
and —1.5g’s downward.

* Hazardous Deformation of the Main
Cargo Deck

CAR 4b.201(a) requires any structure
on the freighter, including the floor
beams, to be strong enough to
withstand—without “‘detrimental
permanent deformation”—the
anticipated critical case forces that
could be exerted upon it during its
service life. CAR 4b.201(b) requires that
any structural deformations caused by
these critical case or limit loads not
interfere with the safe operation of the
airplane. (The catastrophic
consequences of deformation are
discussed earlier in this preamble.)
Using the 1.5 factor of safety in
structural analysis takes deformation
into account; without the 1.5 factor of
safety, the STC holder would be
required to provide an analysis that
demonstrates these floors would be free
from detrimental deformation. Because
these STC’s lack a deformation analysis,
the FAA would not consider a request
for reducing the 1.5 factor of safety
requirement unless such an analysis
was conducted.

* Other Considerations

Another reason that reserve structural
strength is necessary is that
aerodynamic and structural analysis
theory is not precise: exact conditions or
circumstances are indeterminable;
therefore approximations must be made.
In addition, the 1.5 factor of safety takes
into account such considerations as the
variations in the physical properties of
materials, the range of fabrication
tolerances, and corrosion or damage. For
example, all Model 727 series airplanes
must have enough structural reserve to
cover the corrosion control activities
mandated by AD 90-25-03, amendment
39-6787 (55 FR 49258, November 27,
1990). That AD, in order to control
corrosion, permits up to 10% of the
material thickness of a floor beam of the
main deck to be removed by grinding
without undertaking repair; the removal
of this material further reduces the
strength of the floor.

The majority of these modified
airplanes are nearing, or past, their
design life of 20 years, 60,000 flights, or
50,000 hours of operation. As the
airplanes age and are repeatedly flown,
they accumulate fatigue damage and
corrosion, which degrades the structural
capability. Airplanes that are near or
past their design life are part of the
FAA’s Aging Airplane Program and are
subject to numerous AD'’s to correct
unsafe conditions resulting from fatigue
cracking and corrosion.

During the time period allowed by the
AD’s to implement the corrective action,
it is probable that many of these aging
airplanes will continue to have fatigue
cracks and corrosion. Because these
airplanes have been built with a safety
factor of 1.5, there is a sufficient
structural strength margin to allow some
finite time to implement the AD’s to
correct the unsafe conditions. Without
this factor of safety, a new maintenance
program would have to be developed for
these airplanes to ensure that all of the
Aging Airplane Program fatigue cracks
and corrosion problems are
continuously identified and
immediately eliminated.

Service History of the Model 727 STC
Freighters

Although the modification of these
airplanes commenced in 1983, the
average modification date for these STC
freighters is 1991. In fact, approximately
100 of these airplanes (one-third of the
STC freighter fleet) have been modified
in just the last three years.

Most of these STC freighters fly only
two flights each day, resulting in a low
number of accumulated flights since
conversion. A representative of the
largest operator of these airplanes
indicates that, on average, the airplanes
carry only slightly more than half of the
current maximum payload of 8,000
pounds per container. These
circumstances may explain why the
FAA has not received reports of adverse
events relating to the structural strength
of these floor beams.

These floor beams, if overstressed, are
not likely to give warning prior to total
failure. The existing floor beams on
these STC freighters are commonly
made from 7075-T6511 aluminum alloy,
and there is only a 10% difference
between the stress level at which the
floor beam permanently bends, and the
stress level at which the beam breaks.
Consequently, once the floor beams are
stressed to the point of being
permanently bent, it takes only a small
amount of additional stress until the
floor beams break, which could result in
loss of the airplane.

The FAA has concluded that the
reported service history of these STC
freighters does not demonstrate that
these airplanes are safe.

Issuance of an AD is Appropriate
Regulatory Action

Because of the unsafe condition found
on these STC freighters (the inadequate
strength of the floor structure of the
main cargo deck to carry the current
maximum payloads), the FAA has
determined that there are two ways in
which it could proceed: Issuance of an

AD to correct the unsafe condition of
the floor, or suspension or revocation of
these STC'’s.

The Administrator of the FAA has the
authority to issue an AD when “an
unsafe condition exists in a product”
[14 CFR 39.1(a)], and “[t]hat condition
is likely to exist or develop in other
products of the same type design” [14
CFR 39.1(b)]. When such a finding is
made, the Administrator may, as
appropriate, prescribe ““inspections and
the conditions and limitations, if any,
under which those products may
continue to be operated” (14 CFR
39.11). By using the AD process, the
FAA can still allow these STC freighters
to operate, although under restrictions
which are necessary to eliminate the
unsafe condition.

Because the floor structures did not
meet CAR part 4b certification standards
at the time these STC’s were originally
issued, the Administrator of the FAA is
empowered to suspend or revoke these
STC’s [49 U.S.C. 44709(b)]. If the
Administrator were to take such action
against these STC’s, the order could
result in the immediate grounding of
these STC freighters.

In consideration of the disruption of
domestic and international commerce
that would result from the suspension
or revocation of these STC’s, as well as
the significant impacts on the domestic
and international economy that such an
action would have, the FAA has
concluded that the issuance of an AD
with restrictions on the maximum
payloads on the main cargo deck is
appropriate action. These payload
restrictions will enable these freighters
to continue operating, and remove the
unsafe condition that currently exists in
the floor beams of the main cargo deck.

FAA Meetings With STC Holders and
Operators

The FAA has met individually with
each of the affected STC holders to
discuss the FAA design review team’s
observations, analyses, and findings. In
a letter sent prior to these meetings, the
FAA provided its preliminary
conclusions to each STC holder. In
addition, the agency asked the STC
holder to submit data showing that
unsafe conditions do not exist, and that
the STC designs do meet applicable
federal aviation regulations. If the FAA’s
findings and analyses could not be
controverted, the STC holder was asked
to specify what actions it would take to
bring its designs into compliance. STC
holders also were asked to propose
actions that would enable these
airplanes to operate safely while data or
modifications were being developed.
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At its meeting with the FAA, FedEx
did not present any information to
contradict the FAA’s analyses, or submit
proposals to keep these planes operating
safely. In fact, FedEx submitted data
prior to the meeting that actually
confirmed the FAA'’s analysis. The
FAA’s meetings with the other 3 STC
holders produced similar results.

The FAA also has met jointly with the
STC holders and the operators of the
Model 727 freighters modified under
these STC’s. On February 14, 1997, the
FAA convened this meeting, which was
attended by more than 75 industry
representatives, to discuss what the
design review team had observed during
its site visits and determined from its
analyses of STC data. During this
meeting the operators presented no
technical data, but provided the FAA
with information about the potential
impacts on their businesses if the
agency were to reduce the current
maximum payload.

Industry Proposal for the Timing of an
NPRM and FAA Response

During the February 14 meeting,
representatives of the affected operators
and STC holders in attendance
presented a proposal to the FAA.
Generally, industry proposed that the
FAA delay issuing an NPRM and
imposing payload restrictions; in turn,
industry, within 120 days from the end
of February 1997, would test floor
beams, perform analyses, redesign the
floor structure, if necessary, and submit
data to the FAA substantiating
compliance with CAR part 4b. At the
meeting, the FAA responded that its
priority is the safety of these airplanes,
and the burden is now on industry to
establish the ability of these STC
freighters to carry more than the 3,000
pounds per container being considered
by the FAA.

ATA Recommendations for a Final
Rule

ATA followed up on the proposal at
the February 14 meeting with a March
10, 1997, letter that contained
recommendations in order ‘‘to get the
necessary design changes quickly
incorporated while permitting the
airlines to continue operating their
aircraft.”” ATA proposed that a 3,000
pound per pallet weight limit be
gradually phased-in as follows:

1. There would be at least 120 days
after the effective date of the AD before
any payload restrictions would be
implemented. According to ATA, this
period would enable STC holders or
others to redesign the freighter floors
and provide enough time for operators
to procure parts to modify the floors.

2. Initially, payload restrictions would
be reduced from 8,000 pounds per pallet
to 6,000 pounds per pallet. These
restrictions would be in effect for at
least one year or the next “C” check,
whichever occurs later, and operators
would not be required to modify the
floor beams during this time.

3. Ultimately, the floor beams of the
main cargo deck would not have to be
modified until at least 16 months after
the effective date of the AD. At that
time, the payload per pallet would be
reduced to 3,000 pounds if an operator
opted not to accomplish that
modification.

4. Airplanes would not be subject to
any of these restrictions if operators can
substantiate to the FAA that the floor
beams are strong enough to support the
existing payload per pallet.

The FAA considered ATA’s
recommendations in developing this
proposed action. The FAA determined
that allowing these airplanes to
continue to operate without restrictions
for 120 days after the effective date of
this AD, and allowing 16 months for
modification of the floor structure of the
main cargo deck would not address the
unsafe condition in a timely manner.
The FAA’s analysis also determined that
ATA’s recommended payload limit of
6,000 pounds per container at all
locations would result in negative
margins of safety. The interim weight
restrictions proposed by the FAA allow
the carriage of a limited number of
individual containers at or above the
6,000 pound per container payload
suggested by ATA. In addition, the 120-
day period of operation at the interim
payloads proposed by the FAA
(discussed below) does, in part, meet
ATA'’s suggested time for allowing
redesign of these STC freighter floors.
FAA Findings

Based on the observations and
analyses of its design review team, and
information presented by affected STC
holders and the operators of Model 727
series airplanes converted to freighters
under these STC’s, the FAA has found
that:

1. None of the floor beams of the main
cargo deck on any of these STC’s have
been modified from the original
passenger configuration to support the
heavier payloads carried on a freighter.

2. Based on the FAA’s analyses, the
floor structures of these STC freighters
are not capable of withstanding the
forces that would result from the current
maximum payload when CAR part 4b
conditions are encountered.

3. When the maximum payload of a
container is limited to 8,000 pounds or
6,000 pounds (for all container

positions) as proposed by ATA, the
margins of safety for the floor beams of
the main cargo deck are calculated as
negative numbers and the structural
strength of these beams is not sufficient
to meet the requirements of CAR part
4b. When the maximum payload of a
container is limited to approximately
3,000 pounds, the margin of safety is
calculated as a positive number and
these floor beams meet the structural
strength requirements of CAR part 4b.

4. The FAA estimates the combined
effect of imposing operational
restrictions on airplane weight,
maximum operating speed, and
orientation of containers reduces the
forces exerted on the airplane in *“down
gust” conditions, and will permit the
maximum payload of a container to be
increased on an interim basis. The
installation of side restraints can permit
a further temporary increase in payload.

5. Typically, these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes.
These weight changes permit the
airplanes to carry more payload on the
main cargo deck.

No compatibility study has been
performed showing that these weight
changes are safe considering the existing
freighter STC modifications and payload
limits. In addition, no compatibility
study has been done for the addition of
auxiliary fuel tanks, engine changes,
and other types of modifications that
alter the basic loads on these airplanes.

6. When these STC modifications
were accomplished, each airplane was
modified differently, due to different
installer shop practices and the
configuration of each airplane prior to
modification. Subsequent modifications
under other STC’s that alter the
structure were not shown to be
compatible with the freighter
modifications. The resulting airplane
configuration can be significantly
different between individual airplanes.
Any modifications that are undertaken
to bring these airplanes into compliance
with CAR part 4b must be shown to be
compatible with the specific airplanes
being modified.

7. The elimination of the 1.5 factor
would not eliminate the unsafe
condition that occurs when these
airplanes are carrying containers
weighing more than the payloads
specified in this proposed AD.

FAA Conclusions

From these findings, the FAA has
concluded that:

1. The lack of strength in the floor
structure of the main cargo deck must be
corrected by reducing the payload
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carried on the main cargo deck. This
reduced payload includes the payload
in the lower lobe cargo compartments.

2. Maximum payloads of
approximately 2,700 pounds per
container in the areas near the forward
side cargo door and approximately
3,000 pounds per container in all other
areas of the main cargo deck provide an
acceptable level of safety. It is estimated
that operational restrictions on airplane
weight, maximum operating speed, and
orientation of containers, as well as the
installation of FAA-approved side
restraints, would allow safe operation
with higher payloads during an interim
period.

3. Because these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes, and
permit more payload on the main cargo
deck, all of the airplanes’ Airplane
Flight Manuals (AFM’s), AFM
Supplements, and Weight and Balance
Supplements would have to be revised
to show the payload restrictions.

Additional AD Actions

The FAA design review team’s scope
of review of these STC’s was not limited
to concerns about the strength of the
floor structure that support the main
cargo deck. The team also made
inspections and gathered information
about other areas where additional
unsafe conditions may exist. Following
this proposed rulemaking, additional
rulemaking will be initiated to address
these concerns. These concerns include
the following structural, door systems,
and STC certification and
documentation issues:

» Structural Deficiencies

Lack of ““Fail-Safe’” Hinges on the Cargo
Door

The design review team saw single or
double-piece hinge fittings on the side
cargo doors of these STC freighters.
Should a crack propagate along the
hinge line where the hinge attaches
either to the upper sill of the fuselage or
to the door itself, the cargo door could
separate from the airplane, and result in
loss of the airplane.

Apparent Lack of Strength of the
Structure Surrounding the Side Cargo
Door

To install a side cargo door for the
main deck, an opening of approximately
7.5 feet by 11 feet (82.5 square feet)
must be cut into the side of the fuselage.
This opening requires that the cutout
area and adjacent structural areas be
substantially reinforced. If the fuselage
structure that surrounds this cargo door

is not strong enough to withstand the
forces that may be exerted during flight,
it could result in loss of the airplane.

The design review team observed that
reinforcing structures used in this area,
such as longerons, frames, doublers and
triplers, are discontinuous and appear to
lack adequate load paths and strength.
These discrepancies could result in a
fuselage structure that does not meet the
strength and deformation requirements
of CAR 4b.201, proof of structure
standards of CAR 4b.202, or fail safety
requirements of CAR 4b.270(b).

In its examination of the data
supporting these STC’s, the design
review team determined that the STC
applicants used inadequate methods
and/or incomplete analyses to
substantiate that their modifications
provide adequate strength in this area.
The STC applicants typically did not
substantiate the strength of numerous
structural features, such as splices and
runouts. The STC holders also used
analytical approaches that failed to
consider such impacts as redistribution
of the forces in the fuselage, and
localized stress effects such as
“buckling.”

Inadequate Cargo Restraint Barriers

CAR 4b.260 requires that the restraint
barrier in the cargo compartment of the
main deck be strong enough to protect
the occupants from injury when the
freighter is carrying its maximum
payload and emergency landing
conditions occur (the *“9.0g standard).

Based on the observations and
analyses of the design review team, the
FAA has determined that the bulkhead
restraint barriers on all of the observed
STC freighters do not meet the 9.0g
standard; three of the four STC holders
have confirmed the FAA'’s finding.

« Deficiencies in Systems for the Side
Cargo Door

Because of cargo door-related
accidents, industry and the FAA, during
the early 1990s, conducted an extensive
design review of cargo doors and agreed
on new standards to eliminate safety
deficiencies in certain cargo door
systems. The FAA agreed to issue AD’s
requiring compliance with these
standards, which are based on
Amendment 54 to 14 CFR 25.783, for
those freighters that did not comply.
These standards are not intended to
upgrade the requirements of CAR part
4b after certification, but are to correct
potentially unsafe conditions on
airplanes already in service that were
identified during the design review.

Inadequate Warning System for an
“*Unsafe” Door

Freighters must have a warning
system that directly alerts the pilot and
co-pilot that the side cargo door is
“unsafe” (open, unlatched, or
unlocked). A *‘safe’ cargo door is one
that is verified to be closed, latched, and
locked prior to taxiing for take-off.

The design review team observed STC
freighters that do not have a red cargo
door warning light in plain view of both
pilots. In the event that the cargo door
is unsafe, pilots on those planes would
not be directly warned; this situation
could lead to pilot inaction or dispatch
of the airplane, and consequent opening
of this door during flight.

Improper Pressurization of the Fuselage
When the Cargo Door Is “Unsafe”

The opening of a door during flight
has caused several serious accidents.
Some of those accidents have resulted
in loss of life; others have resulted in
loss of the airplane. Consequently,
industry and the FAA adopted
standards to prevent pressurization of
the fuselage when the cargo door is
unsafe. Typically, compliance with
these standards involves installation of
vent doors that close only when the
cargo door is safe.

In its examination of the associated
cargo door related systems on these STC
freighters, the design review team
detected that the fuselage of some of
these airplanes could be pressurized
when the cargo door vent door is not
closed. The team also found that some
STC’s did not have the required safety
analysis that would verify the adequacy
of the design’s pressurization
prevention system when the cargo door
is unsafe.

Electrical/Hydraulic System
Deficiencies That Could Cause an
“*Unsafe” Cargo Door

Electrical short circuits could transmit
power to the electrical or hydraulic
systems that operate the side cargo door,
lead to opening of this door during
flight, and could result in the loss of the
airplane. To prevent this, all power to
this door must be removed during flight,
and the flight crew must not be able to
restore this power at any time during
flight.

CAR 4b.606 (which has been further
refined by the cargo door standards
agreed upon by industry and the FAA)
requires STC holders to show that the
design of the electrical system is
adequate to prevent the side cargo door
from opening during flight. These STC
holders did not accomplish this
analysis.
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Inability to Visually Verify the Status of
the Side Cargo Door

When the system that warns the pilot
and co-pilot about an *““unsafe’” cargo
door is not working correctly, the red
warning light either will fail to light up
during pre-flight testing of the system,
or will light up when the side cargo
door is actually “safe.” These STC’s
have a backup system that allows the
flight crew to confirm that the door is
actually safe.

The cargo door standards to which
industry and the FAA agreed require “‘a
visual means of directly inspecting the
locks.” The design review team
observed that these backup systems
enable the flight crew to view only a
portion of the locking beam. Because a
visual means of directly inspecting the
locking mechanism of the door is not
available, these STC’s do not comply
with these standards. When the entire
locking mechanism cannot be visually
inspected, a false report on the
condition of the door may be given to
the crew, and the airplane may be
dispatched with an unsafe door.

Cargo Compartment Smoke Detection
and Warning Systems

CAR 4b.383(e)(2) requires that there
be a means for the flight crew to check
and assure the proper functioning of
each smoke detector circuit. The FAA
design review team and STC freighter
operators have observed that some
STC’s contain electrical wiring designs
that test only a portion of the smoke
detection system—not the entire system
as required—when a single button is
pressed (the “‘press to test’” feature). If
the flight crew is not alerted that some
smoke detectors are not functioning, the
crew may not be able to respond to a
cargo compartment fire in a timely
manner.

* The Carriage of Supernumeraries

Supernumeraries are non-flight crew
personnel who are carried on board the
airplane. For example, a supernumerary
could be an airline employee who is not
part of the flight crew, but is specially
trained to handle cargo.

These STC freighters have a cargo
compartment that is used only for the
carriage of cargo. Before
supernumeraries can be carried, the STC
holder or operator must apply to the
FAA for an exemption from CAR
4bh.383(e), and from other federal
regulations that pertain to seats, berths,
and safety belts; emergency evacuation;
ventilation; and fire protection. Such
exemptions are granted only when the
FAA determines that the design
contains features that provide an

acceptable level of safety for the
supernumeraries.

The FAA has become aware of
numerous instances where STC holders
have made provisions for the carriage of
supernumeraries without applying for
FAA exemptions and without
demonstrating that the safety provisions
for supernumeraries are acceptable.

¢ STC Data and Documentation
Concerns

When the FAA design review team
evaluated data that STC applicants
originally submitted to obtain FAA
approval of these freighter STC’s, the
team found a number of deficiencies.
Examples include data that is not
adequately substantiated; payload limits
in Weight and Balance documents that
are inconsistent with the structural
capability of the fuselage; structural
analyses that lack the critical case; no
analysis of the floor beams over the
wing center section; and documented
negative margins of safety that are
unresolved.

¢ Unsubmitted Instructions for
Continued Airworthiness

Federal regulations require an STC
holder to submit “Instructions for
Continued Airworthiness” to the FAA
for review. These instructions include
maintenance procedures, maintenance
manuals, and maintenance program
requirements for the continued safety of
the airplane converted under the STC.
Only one of the four STC holders has
complied with this requirement.

Future FAA Review of Other Transport
Airplane Cargo Conversions

The FAA’s review of STC’s and the
safety of airplanes converted from a
passenger to a cargo-carrying
configuration will not be limited to just
Model 727 and 747 series airplanes.
Based on the discovery of unsafe
conditions on both of these airplane
models, the FAA intends to examine all
transport category passenger airplanes
that have been converted to a cargo-
carrying configuration under STC'’s.

The FAA urges STC holders and
operators of these freighters to begin, as
soon as possible, an examination of the
data supporting the STC’s. If problems
such as those identified in the Model
727 and 747 conversions are detected,
corrective actions should be developed.
Self-examination of these conversions
prior to formal FAA review may shorten
the time needed for any corrective
actions, and reduce the impacts on
operators of these freighters.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
restrict the payload on the main cargo
deck of Model 727 series airplanes
modified in accordance with STC
SA1767SO, SA1768S0, or SA7447SW.
This proposal would be accomplished
by revisions to the Limitations Section
of all FAA-approved AFM’s, AFM
Supplements, and Weight and Balance
Supplements. Revision of all these
documents would be required because
these STC freighters have been modified
by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes.

The payload limits that are proposed
are based on the use of containers that
are 88 inches by 125 inches, and a
horizontal center of gravity for the total
payload in each container that is located
is within 8.8 inches from the geometric
center of the base of the container for
the forward and aft direction and 12.5
inches from the geometric center of the
base of the container for the left and
right direction. The payload limits are
also based on a requirement that all
containers are loaded with the door side
of the container facing forward.

The proposal presents three options
for payload limitations: one “‘baseline”
[paragraph (a)] and two “interim”
[paragraphs (b) and (c)], depending
upon the floor configuration and other
operating limitations.

Paragraph (a) would establish a
payload limit of 3,000 pounds per
container.

For airplanes equipped with FAA-
approved side restraints, paragraph (b)
would provide for temporary payload
limits in some areas of 9,600 pounds for
any two adjacent containers, with a limit
of 8,000 pounds for any one container.
These limits would be available when
the following two conditions are met:
the maximum operational airspeed does
not exceed 350 KIAS and the minimum
in-flight weight exceeds 100,000
pounds.

For airplanes that are not equipped
with FAA-approved side restraints,
paragraph (c) would provide for a
temporary payload limit in some areas
of 8,000 pounds for any two adjacent
containers. This limit also would be
available when the following two
conditions are met: the maximum
operational airspeed does not exceed
350 KIAS and the minimum in-flight
weight exceeds 100,000 pounds.

Because the determination of the
effects of operational limitations on
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payload is based on approximations, the
resulting payload limits may be
unconservative. Consequently,
operation with these payload limits is
only acceptable for a limited period of
time. Continued use of these operational
limits and the associated payload limits
must be substantiated. The FAA has
determined that an acceptable level of
safety is provided if the time period is
limited to no more than 120 days, which
would also allow sufficient time for an
applicant to develop an acceptable
analysis regarding the applicability of
the operational limitations.

At the February 14 meeting discussed
above, the industry participants
proposed to complete a redesign of the
floor structure within 120 days from the
end of February (by the end of June).
The FAA bases the proposed 120-day
interim period in paragraphs (b) and (c)
on the following assumptions:

1. Industry will fulfill this proposal;

2. The final rule will not become
effective before October 1, 1997, and
thus allow additional time for the
industry to modify the main cargo deck
floor structure; and

3. Operators and STC holders will
work diligently in the meantime to
avoid any disruptions to operations.

In light of the seriousness of the
unsafe conditions addressed by this
proposal, the FAA considers that the
120-day interim period:

1. Provides an acceptable level of
safety;

2. Minimizes exposure to any
potential unconservatism in the
determination of the payload limits;

3. Provides an adequate opportunity
for applicants to develop substantiation
for continued use of operational limits
to enhance payload limits; and

4. Minimizes, for the interim period,
the burdens on operators resulting from
this AD.

Should an operator desire to transport
containers of other dimensions or use a
different payload container center of
gravity, it would have to apply to the
FAA for appropriate payload limits.

At any time, an applicant would be
able to present a proposal to modify the
floor structure or proposed weight and
other limits, data, and analysis to the
FAA to substantiate that floor structure
of the main cargo deck (existing or
modified) is in compliance with the
requirements of CAR part 4b when
supporting the proposed weight limits.
When the FAA determines that these
documents are acceptable, the operator
would be able to operate its airplane at
the payload limits substantiated by its
data and analysis.

Regulatory Evaluation Summary

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

The FAA conducted a ‘‘Cost Analysis
and Initial Regulatory Flexibility
Determination and Analysis” to
determine the regulatory impacts of this
and three other proposed AD’s to
operators of all 244 U.S.-registered
Boeing Model 727-100 and — 200 series
passenger airplanes that have been
converted to cargo-carrying
configurations under 10 STC’s held by
four companies. This analysis is
included in the docket for each AD. The
FAA has determined that approximately
38 Model 727-100 and 79 Model 727—
200 series airplanes were converted
under FedEx STC'’s. (There were 15
Model 727 series airplanes for which
the FAA could not identify the STC
holder. It is possible that these airplanes
were also converted under a FedEx STC.
Their costs are not included here.)

Assuming that the operator would
comply with the restricted interim
operating conditions specified in the
proposed rule, the FAA estimates that
airplanes modified under the FedEx
STC’s would not lose revenues during
the 120-day interim period after the
effective date of the proposed AD. Both
Model 727-100 and 727-200 series
airplanes modified under the FedEx
STC’s have side restraints and would be
limited to a total of 9,600 pounds for
each pair of adjacent containers, with an
8,000 pound single container limit aft of
body station 436 and 4,000 pounds
forward of body station 436.

Based on the Cost Analysis and Initial
Regulatory Flexibility Determination
and Analysis included in the docket, the
FAA estimates that affected airplanes
could be modified at a cost of $100,000
per airplane to carry the maximum
payloads currently allowed. The total
cost, therefore, to modify the fleet of
affected Model 727 series airplanes that
were originally modified to the FedEx
STC’s is $11.7 million. This assumes
that modifications to the airplane are
available and installed within the 120
day time period. If there are any delays
in the availability or implementation of
modifications, the revenue loss due to
operation at the 3,000 pound payload
limit would substantially increase the

costs. The FAA solicits detailed cost
information from the affected carrier
concerning the proposed AD’s
compliance costs.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
burdened by government regulations.
The RFA requires a Regulatory
Flexibility Analysis if a proposed rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The Regulatory Flexibility
Analysis includes the consideration of
alternative actions.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
establishes threshold cost values and
small entity size standards for
complying with RFA review
requirements in FAA rulemaking
actions. The Order defines “small
entities” in terms of size thresholds,
“significant economic impact’ in terms
of annualized cost thresholds, and
“substantial number’ as a number
which is not less than eleven and which
is more than one-third of the small
entities subject to the proposed or final
rule.

FAA Order 2100.14A sets the size
threshold for small entities operating
aircraft for hire at 9 aircraft and the
annualized cost threshold at $69,000 for
scheduled operations of airplanes with
fewer than 60 seats and $5,000 for
nonscheduled operations.

This proposed AD would affect only
one operator. The proposed AD does not
affect a substantial number of small
entities, however, because it is a number
less than eleven and more than 9 aircraft
are operated by this entity. Therefore,
this AD does not have a significant
economic impact on a substantial
number of small entities and a
regulatory flexibility analysis is not
required.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the “Cost
Analysis and Initial Regulatory
Flexibility Determination and Analysis”
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Airplanes,
Aviation safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 97-NM-09—-AD.
Applicability: Model 727 series airplanes;
modified in accordance with Supplemental
Type Certificate SA1767S0O, SA1768SO0, or
SAT7447SW; certificated in any category.
Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the floor
beams of the main cargo deck, which could
lead to loss of the airplane, accomplish the
following:

(a) Except as provided in paragraphs (b),
(c), and (d) of this AD, within 48 clock hours
(not flight hours) after the effective date of
this AD, accomplish the requirements of
paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) For airplanes on which only containers
that are 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved Airplane Flight Manuals
(AFM) and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations
All containers must be oriented with the
door side of the container facing forward.
The location of the horizontal center of
gravity for the total payload within each

container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(2) For airplanes on which any containers
other than 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved AFM’s and AFM
Supplements, and the Limitations Section of
all FAA-approved Airplane Weight and
Balance Supplements in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA
Transport Airplane Directorate.

Note 2: The weight restrictions to be
approved under paragraph (a)(2) will be
consistent with the applicable weight
restrictions of paragraph (a)(1), (b), or (c) of
this AD.

(b) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 9,600
pounds for any two adjacent containers and
a total weight of 8,000 pounds for any
container, except that the total weight of all
containers forward of Body Station 436 shall
not exceed 4,000 pounds. This payload limit
includes the payload in the lower lobe cargo

compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(c) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are NOT
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following limitations. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 8,000
pounds for any two adjacent containers and
the total weight of all containers forward of
Body Station 436 shall not exceed 4,000
pounds. This payload limit includes the
payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(d) For airplanes that operate under the 350
KIAS requirements of paragraph (b) or (c) of
this AD: A maximum operating airspeed
limitation placard must be installed adjacent
to the airspeed indicator and in full view of
both pilots. This placard must state: “Limit
Vmo to 350 KIAS.”

(e) For airplanes complying with paragraph
(b) or (c) of this AD, within 120 days after
the effective date of this AD: Revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
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the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(f) As an alternative to compliance with
paragraphs (a), (b), (c), (d), and (e) of this AD:
An applicant may submit a proposal to
modify the floor structure or proposed new
payload and other limits, and substantiating
data and analyses to the Manager,
Standardization Branch, ANM-113, in
accordance with the procedures of paragraph
(g) of this AD, showing that the floor
structure of the main cargo deck is in
compliance with the requirements of Civil
Air Regulations (CAR) part 4b. If the FAA
determines that these documents are
acceptable and applicable to the specific
airplane being analyzed and approves the
proposed limits, prior to flight under these
new limits, the operator must revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements
in accordance with a method approved by
the Manager, Standardization Branch, ANM—
113. Accomplishment of these revisions in
accordance with the requirements of this
paragraph constitutes terminating action for
the requirements of this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Standardization
Branch, ANM-113.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 8,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-18355 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-79-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 727 Series Airplanes Modified in
Accordance With Supplemental Type
Certificate SA1368S0, SA1797S0, or
SA1798S0O

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 727 series
airplanes that have been converted from
a passenger to a cargo-carrying
(“freighter”) configuration. This
proposal would require limiting the
payload on the main cargo deck by
revising the Limitations Sections of all
Airplane Flight Manuals (AFM), AFM
Supplements, and Airplane Weight and
Balance Supplements for these
airplanes. This proposal also provides
for the submission of data and analysis
that substantiates the strength of the
main cargo deck, or modification of the
main cargo deck, as optional
terminating action for these payload
restrictions. This proposal is prompted
by the FAA'’s determination that
unreinforced floor structure of the main
cargo deck is not strong enough to
enable the airplane to safely carry the
maximum payload that is currently
allowed in this area. The actions
specified by the proposed AD are
intended to prevent failure of the floor
structure, which could lead to loss of
the airplane.

DATES: Comments must be received by
August 22, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM-—
79-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Senior Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,

Washington; telephone (425) 227-2777;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM—-79-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
97-NM-79-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has issued supplemental
type certificates (STC) for converting
certain Boeing Model 727 and 747 series
airplanes from a passenger to a cargo-
carrying (‘‘freighter’’) configuration.
These freighter conversions entail such
modifications as removal of the
passenger interior, the installation of
systems to handle cargo containers
(such as pallets and other unit load
devices), the installation of a side cargo
door for the main cargo deck, and
alterations to such systems as the
hydraulic, electrical, and smoke
detection systems that are associated
with the transport of cargo. When a
conversion is completed, the weight
permitted to be carried (“‘payload’) on
the main cargo deck is significantly
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greater than the payload allowed in that
same area when the airplane was in its
original passenger configuration.

On December 27, 1995, the FAA
issued Airworthiness Directive (AD) 96—
01-03, amendment 39-9479 (61 FR 116,
January 3, 1996). The FAA took this
action after determining that Model 747
passenger airplanes converted to
freighters under certain STC’s are not
structurally capable of safely carrying
the payload allowed on the main cargo
deck. This condition is due to structural
deficiencies in the floor beams of this
deck, as well as in the fuselage structure
surrounding the side cargo door for this
area. That AD requires operators of
those Model 747 freighters to reduce the
maximum payload that can be carried
on the main cargo deck in order “[t]o
prevent collapse of the aft fuselage due
to inadequate strength in the airplane
structure and subsequent separation of
the aft fuselage from the airplane.”
Model 747 freighters affected by AD 96—
01-03 were converted under STC’s held
by GATX/Airlog Company (“GATX")
when that AD was issued. GATX had
acquired the original STC’s from Hayes
International Corporation (Hayes).

During its investigation of the
circumstances that led to the issuance of
AD 96-01-03, the FAA determined that
similar unsafe conditions were likely to
be found on certain Model 727 series
airplanes that had been converted to
freighters in a comparable manner. The
bases for these concerns were that
similar procedures and design methods
had been used on both the 727 and 747
models, and that these STC’s could be
traced back to the same companies.

Actions Subsequent to AD 96-01-03

In response to those concerns, the
FAA'’s Transport Airplane Directorate
established a design review team of
FAA engineers to identify any safety
problems pertaining to certain interior
and side cargo door STC’s for Model 727
series airplanes, and to make
recommendations for correcting any
unsafe conditions.

The design review team has
determined that there are more than 10
STC’s for Model 727 freighters
(“freighter STC’s” or ““Model 727
freighter STC’s”) that need to be
reviewed. These freighter STC’s are
individually held by Aeronautical
Engineers, Inc. (AEl), ATAZ, Inc.
(ATAZ), Federal Express Corporation
(FedEx), and Pemco Aeroplex, Inc.
(Pemco). The STC’s held by AEI are
SA1368S0, which pertains to the cargo
door on Model 727-100 series airplanes;
SA1797S0, which pertains to the cargo
door on Model 727-200 series airplanes;
and SA1798S0O, which pertains to the

cargo compartment on Model 727-200
series airplanes. Over 300 Model 727
series airplanes of both U.S. and foreign
registry have been modified in
accordance with these STC’s, and more
than 32 operators worldwide use these
freighters.

In reviewing these freighter STC’s, the
design review team applied the
standards of Civil Air Regulations (CAR)
part 4b, applicable to the original
Boeing Model 727 airplane. These
federal standards establish minimum
safety requirements. A design which
does not meet these standards is
presumed to be unsafe.

Between September 1996 and
February 1997, members of the design
review team made four visits to inspect
Model 727 series airplanes that were in
the process of being converted or
already had been converted under these
freighter STC’s. Site visits were
conducted at Pemco World Air Services
in Dothan, Alabama (Pemco STC’s); the
Tramco repair station in Everett,
Washington (FedEx STC’s that had
originally been developed by Hayes);
and Professional Modification Services
(PMS), Inc.’s, facility in Miami, Florida
(AEl and ATAZ STC’s).

On all of the Model 727 series
airplanes inspected during these site
visits, the design review team observed
that the original passenger floor beams,
which now support the main cargo
deck, had not been structurally
reinforced by the STC modification for
the heavier payloads these freighters are
permitted to carry.

These STC freighters typically are
allowed to carry 8,000 pound containers
(weight of the cargo and container) on
the main cargo deck. Because these
containers are 88 inches long, the
running load (the weight that can be
placed on a longitudinal section of the
main cargo deck) is 90 pounds per inch
(8,000 pounds divided by 88 inches).
This running load of 90 pounds per inch
is a safety concern because it is
approximately 2.6 times higher than the
maximum running load of 34.5 pounds
per inch allowed on these same floor
beams when the airplane was in a
passenger configuration.

FAA Structural Analysis of the Floor
Beams of the Main Cargo Deck

The design review team examined the
documents that the current or a
previous STC holder had submitted
when seeking original FAA approval of
the STC application. The team was
unable to find any data to verify that the
unreinforced floor structure of the main
cargo deck can safely support the
heavier freighter payloads.

To independently evaluate whether
these floor beams are strong enough to
support the maximum payload
permitted by the STC’s, the design
review team performed a limited
structural analysis of the design of each
main cargo deck viewed during its site
visits.

In analyzing the floor beams of the
main cargo deck, the FAA engineers
used the payload configuration defined
in the weight and balance documents
for each STC. (These STC freighters are
operated in accordance with FAA-
approved Weight and Balance
Supplements, which specify the
payload that can be carried onboard, as
well as the maximum payload and
assigned location for individual
containers on the main cargo deck.)
Most of the containers permitted in the
Weight and Balance Supplements for
these STC’s weigh up to 8,000 pounds
each.

In its analysis, the design review team
considered the different cargo handling
system configurations observed on the
STC freighters during the site visits;
these systems include roller trays and
container locks. The roller trays are
attached to the floor of the main cargo
deck, and enable cargo to be rolled
forward and aft. These trays also
support the weight of the cargo
containers. The container locks, which
hold a container in place, are spaced
along the floor of the main cargo deck
for all of these STC’s but one; that STC
also has side vertical cargo container
restraints (‘‘side restraints”). The
analysis is based on the use of
containers that are 88 inches by 125
inches, and the location of the
horizontal center of gravity for the total
payload in each container was within
8.8 inches from the geometric center of
the base of the container for the forward
and aft direction and 12.5 inches from
the geometric center of the base of the
container for the left and right direction.

The design review team used
commonly accepted analytical methods
in its structural analyses. This
methodology, or an equivalent, was
applicable when the STC application
was originally submitted for approval,
and it is applicable today. None of the
floor analyses performed by the team
involved the application of advanced
technologies such as finite element
modeling. The results of these structural
analyses were consistent with data
provided by Boeing, which had
originally built these airplanes as
passenger transports, and with some of
the data provided by these STC holders.

To evaluate the adequacy of the floor,
the team determined that the most likely
““critical case” (the conditions or
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circumstances that exert the greatest
forces on the main cargo deck) would be
the “down gust” conditions specified in
CAR part 4b. Down gusts are downward
vertical movements of air that occur in
turbulence and storms. Down gusts
exert a downward force on the entire
airplane. As this force causes the
airplane to accelerate downward,
containers on the main cargo deck—
because of inertia—are pulled upward.
This upward force on the containers is
transmitted through the container locks
and into the floor beams. On these STC
freighters, this upward force could bend
these floor beams upward to failure, and
the failure of even a single beam could
result in loss of the airplane.

Even if the floor beams of the main
cargo deck only become deformed, the
results could be catastrophic. Because
flight control system cables and fuel
lines pass through small holes in these
floor beams, significant—although
temporary—deformation of these beams
could jam the cables or break fuel lines.
Consequently, this could reduce
controllability of the airplane, cause fuel
starvation of one or more engines, or
lead to a fire in the fuselage.

The FAA also has determined that
performance of the flight maneuvers
defined in CAR part 4b would produce
critical case forces on these STC
freighters, and consequent deformation
or failure of floor beams on the main
cargo deck. These maneuvers would
cause upward forces on the cargo
containers relative to the floor. Because
of the location of the container locks,
the floor beams at the forward or aft
edges of the containers would be more
critically loaded, and consequently
deflected upward.

Determining Floor Strength (The
“Margin of Safety’’)

The measure of the ability of the floor
beams of the main cargo deck to support
the stresses caused by various load cases
(combinations of specific container
weights with either wind gust
conditions or airplane maneuvers) is its
“margin of safety.” Because the floor
must be designed to withstand the
critical case stresses, the design review
team calculated the margin of safety
when the floor is subject to the
turbulent “‘down gust’” wind conditions
defined in CAR part 4b.

The equation for determining the
margin of safety is:

Margin of Safety = AIIowgbIeStr&ss_
Applied Stress

In this equation, ““Allowable Stress” is
the measure of the strength of a floor
beam of the main cargo deck. “Applied

Stress” is the stress level produced in
that floor beam multiplied by a “‘factor
of safety”” of 1.5. The weight of the
containers on the floor beam, flight
conditions (for example, wind gusts or
airplane maneuvers), and other forces,
such as pressurization of the fuselage,
all combine to create the “‘applied
stress” level in that floor beam. CAR
4b.200(a) requires the inclusion of the
1.5 factor of safety in structural designs.
(This factor is discussed in the
“Elimination of the 1.5 Factor of Safety”
section of this preamble.)

When the margin of safety is zero for
all load cases, the structure meets the
minimum requirements of CAR part 4b.
A structure with a margin of safety
greater than zero exceeds those
standards. A structure with a margin of
safety of less than zero does not meet
these minimum requirements, and is
presumed to be unsafe. If the margin of
safety reaches —1 (the extreme case),
the structure is not strong enough to
withstand the stresses generated by any
load case without failing.

Using this equation, the design review
team calculated margins of safety for the
STC floor designs as ranging from
approximately —0.55 to —0.63. Because
of the large negative margins of safety
that were calculated for the down gust
condition (the most likely critical case),
the FAA did not analyze other load
cases.

For the margins of safety to be
positive for the ““down gust” condition,
the FAA determined that these STC
freighters must be limited to less than
50% of the typical maximum payload of
8,000 pounds per container currently
allowed by the STC’s. From its analyses,
the design review team determined that
these main cargo decks are capable of
supporting a maximum payload of
approximately 3,000 pounds per
container (a maximum running load of
34.5 pounds per inch) in all areas of the
main cargo deck, except in the area
adjacent to the side cargo door. In that
side door area, containers would be
restricted to a maximum payload of
approximately 2,700 pounds per
container (a maximum running load of
31.0 pounds per inch) due to structural
configurations affecting the strength of
the floor beams in this area. These
running loads include payload in the
lower lobe cargo compartments, and any
other load applied to the bottom of the
floor beams of the main cargo deck. [The
Air Transport Association of America
(ATA) recommended a maximum
payload of 6,000 pounds per container.
This recommendation, which is
discussed in the “ATA
Recommendations for a Final Rule”
section of this preamble, is substantially

above the safe payload limits calculated
by the design review team, and would
result in a negative margin of safety.]

Typically, freighters converted under
these STC’s are allowed to carry 11 or
12 containers on the main cargo deck.
Containers in most areas of this deck
have a maximum payload of up to 8,000
pounds per container; over the wing and
landing gear area, this maximum
payload per container can be up to
10,000 pounds. Although it would seem
that these STC freighters could carry up
to a total of 100,000 pounds, the
maximum payload is actually limited by
the strength of the fuselage as well as
the strength of the floor beams.
Consequently, the current maximum
payloads on these airplanes range from
54,000 pounds (for a Model 727-100
series airplane) to 62,000 pounds (for a
Model 727-200 series airplane),
depending on the configuration of the
freighter. The FAA’s structural analysis
shows that the maximum payload
should be limited to approximately
35,000 pounds. This maximum payload
is approximately 22% less than the
average payload of 45,000 pounds that
has been reported by some operators of
these Model 727 STC freighters.

The FAA has determined that none of
these main cargo decks are strong
enough for the current maximum
payloads, and therefore are unsafe.
Furthermore, these decks do not comply
with the requirements of CAR part 4b.

Operational Factors Affecting Payload
Limitation

The FAA’s structural analysis was
based on the “‘worst case” conditions of
the following operational factors:
maximum operating speed limit,
airplane in-flight weight, container
orientation, and side restraints. The
FAA realizes that if restrictions are
placed on these factors, higher payloads
can be allowed. Although the absolute
effects of these restrictions would
require extensive analysis, the FAA has
concluded that it is sufficient to
estimate the effects of these factors if
they are only to be applied for a limited
amount of time. The FAA design review
team determined that these restrictions
would not violate other load cases.

* Maximum Operational Speed and In-
Flight Weight

Some of these STC freighters are
allowed to fly at a maximum operational
speed of 390 knots equivalent airspeed
(KEAS). During turbulence, the forces
experienced by the airplane are, in part,
a function of the aircraft’s speed, which
consequently affects the forces on the
floor beams. By reducing the maximum
operational speed to 350 knots indicated
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airspeed (KIAS), the forces on the floor
beams during turbulence are reduced.
The forces experienced by the
airplane during turbulence also are a
function of the weight of the aircraft. A
heavy airplane has more inertia, and
therefore is less affected by severe gusts
than a lighter one. The FAA has
estimated that a minimum operational
in-flight weight of 100,000 pounds will
reduce the gust loads on these airplanes
and, therefore, reduce the floor beam
loads. Some ways to ensure that the in-
flight weight does not fall below a
prescribed limit is to have a minimum
cargo weight, a minimum quantity of
“tankered” fuel, sufficient ballast, or a
combination of these items.

* Container Orientation

Typically, these STC freighters carry
National Aerospace Standard (NAS)
3610 class Il cargo containers, which
have a fixed back wall; a partially or
fully removable front wall; and are 88
inches by 125 inches. Due to this
method of construction, a large portion
of the forces that a container
experiences in ‘“‘down gust’” wind
conditions or turbulence is carried by
the container’s back wall, which is its
strongest element. When cargo
containers are oriented back-to-back, a
large portion of both container loads is
carried by the same container locks.
This places higher loads on the floor
beam supporting these locks. By
requiring the containers to be oriented
with the door side of the container
facing forward, however, a more
uniform distribution of the loads is
achieved.

« Side Restraints

A better distribution of the container
load is achieved by installing side
restraints. The FAA estimates that there
can be an increase in the maximum
payload per container when FAA-
approved side restraints are installed.

The FAA estimates that the combined
effect of this speed limitation, minimum
in-flight weight, and container
orientation would result in a total
weight of no more than 8,000 pounds
for any two adjacent containers that are
each 88 inches by 125 inches. By
installing FAA-approved side restraints,
this estimated total weight for any two
adjacent containers could be increased
to 9,600 pounds. Under no
circumstances, however, can the total
weight of any individual container
exceed 8,000 pounds.

Elimination of the 1.5 Factor of Safety

At the request of industry, the FAA
considered the consequences of
elimination of the 1.5 factor of safety

used in the ““Margin of Safety”” equation
discussed above. By eliminating the 1.5
factor of safety, the FAA analysis
determined that the proposed payload
limits per container would increase by
50%. CAR 4b.200(a) requires that an
airplane be designed with a certain
amount of “‘reserve structural strength”
to minimize the potential for complete
structural failure of an airplane. This
reserve is the 1.5 factor of safety.”
Ordinarily, an applicant seeking to
reduce or eliminate this requirement
must file a request for an exemption. If
the applicant uses an approach in its
design that is comparable to the 1.5
factor of safety, the applicant can
declare that this approach provides “an
equivalent level of safety.” The
applicant, however, must substantiate
this declaration to the satisfaction of the
FAA.

The FAA has examined the
consequences resulting from the
elimination of the 1.5 factor of safety,
and has concluded that this action
would pose unacceptable hazards for
these airplanes. The FAA's intent in
issuing this proposed AD is to prevent
a combination of circumstances that
could result in catastrophic loss of a
Model 727 freighter converted under
these STC’s. Elimination of the 1.5
factor of safety in conjunction with the
other measures discussed earlier to
increase the allowable payload would
be contrary to this intent.

CAR part 4b refers to the critical load
cases—the down gust and maneuver
forces previously described in this
preamble—as “‘limit loads.” CAR 4b.200
requires that these limit loads be
multiplied by 1.5 (the ““1.5 factor of
safety’), thereby becoming “‘ultimate
loads” as defined in CAR part 4b. CAR
4b.201(c) further requires that the
structure be able to carry these ultimate
loads (which provide a reserve of
structural strength) without failure.
Although it is anticipated that these
STC freighters will not be routinely
subjected to limit load forces, it
sometimes happens during emergencies
and unusual environmental conditions
such as turbulence.

* Emergency Conditions

In an emergency, the pilot may exceed
critical case maneuver forces, and fly
the STC freighter beyond the airspeed
and flight maneuver limits for which the
airplane is designed. The failure of an
engine, avoidance of a collision, or the
opening of a cargo door during flight are
conditions that could necessitate these
actions.

Emergencies do occur. On February 5,
1997, a Model 727 passenger airplane
was flying to John F. Kennedy

International Airport in New York when
an Air National Guard F-16 jet fighter
approached close enough to activate the
Model 727’s collision avoidance system
alarm. The pilot of the passenger
airplane, following the system’s
emergency guidance, maneuvered the
Model 727 into a steep dive and then a
steep climb. Two flight attendants and
a passenger were thrown down by these
maneuvers. Although the actual
maneuver forces for this incident are
unknown, the 1.5 factor of safety may
have provided structural strength to
maneuver the airplane beyond the
forces in CAR part 4b.

In 1991, a pilot performed a flight
maneuver that imposed forces of
approximately 3g’s (three times the
force of gravity) on a Model 747
freighter that was carrying a partial
payload. The applicable federal
regulations require Model 747 and 727
series airplanes to be designed for
maneuvers imposing forces of up to
2.5¢’s. Had this freighter been carrying
a full payload and the 1.5 factor of
safety not been used in its design, FAA
analysis indicates that this freighter
would have been lost.

¢ Turbulence

Airplanes may encounter severe
turbulence that exerts wind gust forces
beyond the critical case forces of CAR
part 4b. AD 96-01-03 describes an
occasion in 1991 when wind gusts were
So severe that an engine separated from
a Model 747-100 freighter shortly after
take-off.

More recently, severe wind gusts on
September 5, 1996, caused numerous
passenger injuries and one fatality on a
Model 747-400 series airplane. The
FAA received reports indicating that
those gusts produced downward
accelerations of —1.15g’s and upward
accelerations of +2.09¢’s on that
airplane in less than four seconds. Had
a Model 727 STC freighter experienced
similar conditions while transporting
close to the maximum payload, FAA
analysis indicates that the floor beams
of the freighter’s main cargo deck would
have collapsed.

The FAA has received 87 reports of
Model 727 series airplanes experiencing
severe turbulence; these reports
typically do not include events that
have occurred in other countries. The
majority of these events were
unforeseen and resulted in injuries to
the flight crew or passengers. Five of the
reports document gusts causing airplane
accelerations of at least +1.88g’s upward
and —1.5g’s downward.
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* Hazardous Deformation of the Main
Cargo Deck

CAR 4b.201(a) requires any structure
on the freighter, including the floor
beams, to be strong enough to
withstand—without “‘detrimental
permanent deformation”—the
anticipated critical case forces that
could be exerted upon it during its
service life. CAR 4b.201(b) requires that
any structural deformations caused by
these critical case or limit loads not
interfere with the safe operation of the
airplane. (The catastrophic
consequences of deformation are
discussed earlier in this preamble.)
Using the 1.5 factor of safety in
structural analysis takes deformation
into account; without the 1.5 factor of
safety, the STC holder would be
required to provide an analysis that
demonstrates these floors would be free
from detrimental deformation. Because
these STC’s lack a deformation analysis,
the FAA would not consider a request
for reducing the 1.5 factor of safety
requirement unless such an analysis
was conducted.

* Other Considerations

Another reason that reserve structural
strength is necessary is that
aerodynamic and structural analysis
theory is not precise: exact conditions or
circumstances are indeterminable;
therefore approximations must be made.
In addition, the 1.5 factor of safety takes
into account such considerations as the
variations in the physical properties of
materials, the range of fabrication
tolerances, and corrosion or damage. For
example, all Model 727 series airplanes
must have enough structural reserve to
cover the corrosion control activities
mandated by AD 90-25-03, amendment
39-6787 (55 FR 49258, November 27,
1990). That AD, in order to control
corrosion, permits up to 10% of the
material thickness of a floor beam of the
main deck to be removed by grinding
without undertaking repair; the removal
of this material further reduces the
strength of the floor.

The majority of these modified
airplanes are nearing, or past, their
design life of 20 years, 60,000 flights, or
50,000 hours of operation. As the
airplanes age and are repeatedly flown,
they accumulate fatigue damage and
corrosion, which degrades the structural
capability. Airplanes that are near or
past their design life are part of the
FAA’s Aging Airplane Program and are
subject to numerous AD'’s to correct
unsafe conditions resulting from fatigue
cracking and corrosion.

During the time period allowed by the
AD'’s to implement the corrective action,

it is probable that many of these aging
airplanes will continue to have fatigue
cracks and corrosion. Because these
airplanes have been built with a safety
factor of 1.5, there is a sufficient
structural strength margin to allow some
finite time to implement the AD’s to
correct the unsafe conditions. Without
this factor of safety, a new maintenance
program would have to be developed for
these airplanes to ensure that all of the
Aging Airplane Program fatigue cracks
and corrosion problems are
continuously identified and
immediately eliminated.

Service History of the Model 727 STC
Freighters

Although the modification of these
airplanes commenced in 1983, the
average modification date for these STC
freighters is 1991. In fact, approximately
100 of these airplanes (one-third of the
STC freighter fleet) have been modified
in just the last three years.

Most of these STC freighters fly only
two flights each day, resulting in a low
number of accumulated flights since
conversion. A representative of the
largest operator of these airplanes
indicates that, on average, the airplanes
carry only slightly more than half of the
current maximum payload of 8,000
pounds per container. These
circumstances may explain why the
FAA has not received reports of adverse
events relating to the structural strength
of these floor beams.

These floor beams, if overstressed, are
not likely to give warning prior to total
failure. The existing floor beams on
these STC freighters are commonly
made from 7075-T6511 aluminum
alloy, and there is only a 10% difference
between the stress level at which the
floor beam permanently bends, and the
stress level at which the beam breaks.
Consequently, once the floor beams are
stressed to the point of being
permanently bent, it takes only a small
amount of additional stress until the
floor beams break, which could result in
loss of the airplane.

The FAA has concluded that the
reported service history of these STC
freighters does not demonstrate that
these airplanes are safe.

Issuance of an AD Is Appropriate
Regulatory Action

Because of the unsafe condition found
on these STC freighters (the inadequate
strength of the floor structure of the
main cargo deck to carry the current
maximum payloads), the FAA has
determined that there are two ways in
which it could proceed: Issuance of an
AD to correct the unsafe condition of

the floor, or suspension or revocation of
these STC'’s.

The Administrator of the FAA has the
authority to issue an AD when “an
unsafe condition exists in a product”
[14 CFR 39.1(a)], and “[t]hat condition
is likely to exist or develop in other
products of the same type design’ [14
CFR 39.1(b)]. When such a finding is
made, the Administrator may, as
appropriate, prescribe ““inspections and
the conditions and limitations, if any,
under which those products may
continue to be operated” (14 CFR
39.11). By using the AD process, the
FAA can still allow these STC freighters
to operate, although under restrictions
which are necessary to eliminate the
unsafe condition.

Because the floor structures did not
meet CAR part 4b certification standards
at the time these STC’s were originally
issued, the Administrator of the FAA is
empowered to suspend or revoke these
STC’s [49 U.S.C. 44709(b)]. If the
Administrator were to take such action
against these STC'’s, the order could
result in the immediate grounding of
these STC freighters.

In consideration of the disruption of
domestic and international commerce
that would result from the suspension
or revocation of these STC'’s, as well as
the significant impacts on the domestic
and international economy that such an
action would have, the FAA has
concluded that the issuance of an AD
with restrictions on the maximum
payloads on the main cargo deck is
appropriate action. These payload
restrictions will enable these freighters
to continue operating, and remove the
unsafe condition that currently exists in
the floor beams of the main cargo deck.

FAA Meetings With STC Holders and
Operators

The FAA has met individually with
each of the affected STC holders to
discuss the FAA design review team’s
observations, analyses, and findings. In
a letter sent prior to these meetings, the
FAA provided its preliminary
conclusions to each STC holder. In
addition, the agency asked the STC
holder to submit data showing that
unsafe conditions do not exist, and that
the STC designs do meet applicable
federal aviation regulations. If the FAA’s
findings and analyses could not be
controverted, the STC holder was asked
to specify what actions it would take to
bring its designs into compliance. STC
holders also were asked to propose
actions that would enable these
airplanes to operate safely while data or
modifications were being developed.

At its meeting with the FAA, AEI did
not present any information to
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contradict the FAA’s analyses, or submit
proposals to keep these planes operating
safely. The FAA’s meetings with the
other 3 STC holders produced similar
results.

The FAA also has met jointly with the
STC holders and the operators of the
Model 727 freighters modified under
these STC’s. On February 14, 1997, the
FAA convened this meeting, which was
attended by more than 75 industry
representatives, to discuss what the
design review team had observed during
its site visits and determined from its
analyses of STC data. During this
meeting the operators presented no
technical data, but provided the FAA
with information about the potential
impacts on their businesses if the
agency were to reduce the current
maximum payload.

Industry Proposal for the Timing of an
NPRM and FAA Response

During the February 14 meeting,
representatives of the affected operators
and STC holders in attendance
presented a proposal to the FAA.
Generally, industry proposed that the
FAA delay issuing an NPRM and
imposing payload restrictions; in turn,
industry, within 120 days from the end
of February 1997, would test floor
beams, perform analyses, redesign the
floor structure, if necessary, and submit
data to the FAA substantiating
compliance with CAR part 4b. At the
meeting, the FAA responded that its
priority is the safety of these airplanes,
and the burden is now on industry to
establish the ability of these STC
freighters to carry more than the 3,000
pounds per container being considered
by the FAA.

ATA Recommendations for a Final
Rule

ATA followed up on the proposal at
the February 14 meeting with a March
10, 1997, letter that contained
recommendations in order *‘to get the
necessary design changes quickly
incorporated while permitting the
airlines to continue operating their
aircraft.” ATA proposed that a 3,000
pound per pallet weight limit be
gradually phased-in as follows:

1. There would be at least 120 days
after the effective date of the AD before
any payload restrictions would be
implemented. According to ATA, this
period would enable STC holders or
others to redesign the freighter floors
and provide enough time for operators
to procure parts to modify the floors.

2. Initially, payload restrictions would
be reduced from 8,000 pounds per pallet
to 6,000 pounds per pallet. These
restrictions would be in effect for at

least one year or the next ““C” check,
whichever occurs later, and operators
would not be required to modify the
floor beams during this time.

3. Ultimately, the floor beams of the
main cargo deck would not have to be
modified until at least 16 months after
the effective date of the AD. At that
time, the payload per pallet would be
reduced to 3,000 pounds if an operator
opted not to accomplish that
modification.

4. Airplanes would not be subject to
any of these restrictions if operators can
substantiate to the FAA that the floor
beams are strong enough to support the
existing payload per pallet.

The FAA considered ATA’s
recommendations in developing this
proposed action. The FAA determined
that allowing these airplanes to
continue to operate without restrictions
for 120 days after the effective date of
this AD, and allowing 16 months for
modification of the floor structure of the
main cargo deck would not address the
unsafe condition in a timely manner.
The FAA'’s analysis also determined that
ATA’s recommended payload limit of
6,000 pounds per container at all
locations would result in negative
margins of safety. The interim weight
restrictions proposed by the FAA allow
the carriage of a limited number of
individual containers at or above the
6,000 pound per container payload
suggested by ATA. In addition, the 120-
day period of operation at the interim
payloads proposed by the FAA
(discussed below) does, in part, meet
ATA’s suggested time for allowing
redesign of these STC freighter floors.

FAA Findings

Based on the observations and
analyses of its design review team, and
information presented by affected STC
holders and the operators of Model 727
series airplanes converted to freighters
under these STC'’s, the FAA has found
that:

1. None of the floor beams of the main
cargo deck on any of these STC’s have
been modified from the original
passenger configuration to support the
heavier payloads carried on a freighter.

2. Based on the FAA'’s analyses, the
floor structures of these STC freighters
are not capable of withstanding the
forces that would result from the current
maximum payload when CAR part 4b
conditions are encountered.

3. When the maximum payload of a
container is limited to 8,000 pounds or
6,000 pounds (for all container
positions) as proposed by ATA, the
margins of safety for the floor beams of
the main cargo deck are calculated as
negative numbers and the structural

strength of these beams is not sufficient
to meet the requirements of CAR part
4b. When the maximum payload of a
container is limited to approximately
3,000 pounds, the margin of safety is
calculated as a positive number and
these floor beams meet the structural
strength requirements of CAR part 4b.

4. The FAA estimates the combined
effect of imposing operational
restrictions on airplane weight,
maximum operating speed, and
orientation of containers reduces the
forces exerted on the airplane in “down
gust” conditions, and will permit the
maximum payload of a container to be
increased on an interim basis. The
installation of side restraints can permit
a further temporary increase in payload.

5. Typically, these STC freighters are
modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes.
These weight changes permit the
airplanes to carry more payload on the
main cargo deck.

No compatibility study has been
performed showing that these weight
changes are safe considering the existing
freighter STC modifications and payload
limits. In addition, no compatibility
study has been done for the addition of
auxiliary fuel tanks, engine changes,
and other types of modifications that
alter the basic loads on these airplanes.

6. When these STC modifications
were accomplished, each airplane was
modified differently, due to different
installer shop practices and the
configuration of each airplane prior to
modification. Subsequent modifications
under other STC’s that alter the
structure were not shown to be
compatible with the freighter
modifications. The resulting airplane
configuration can be significantly
different between individual airplanes.
Any modifications that are undertaken
to bring these airplanes into compliance
with CAR part 4b must be shown to be
compatible with the specific airplanes
being modified.

7. The elimination of the 1.5 factor
would not eliminate the unsafe
condition that occurs when these
airplanes are carrying containers
weighing more than the payloads
specified in this proposed AD.

FAA Conclusions

From these findings, the FAA has
concluded that:

1. The lack of strength in the floor
structure of the main cargo deck must be
corrected by reducing the payload
carried on the main cargo deck. This
reduced payload includes the payload
in the lower lobe cargo compartments.
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2. Maximum payloads of
approximately 2,700 pounds per
container in the areas near the forward
side cargo door and approximately
3,000 pounds per container in all other
areas of the main cargo deck provide an
acceptable level of safety. It is estimated
that operational restrictions on airplane
weight, maximum operating speed, and
orientation of containers, as well as the
installation of FAA-approved side
restraints, would allow safe operation
with higher payloads during an interim
period.

3. Because these STC freighters are

modified by other STC’s that change the
maximum taxi, take-off, zero fuel, and
landing weights of these airplanes, and
permit more payload on the main cargo
deck, all of the airplanes’ Airplane
Flight Manuals (AFM’s), AFM
Supplements, and Weight and Balance
Supplements would have to be revised
to show the payload restrictions.

Additional AD Actions

The FAA design review team’s scope
of review of these STC’s was not limited
to concerns about the strength of the
floor structure that support the main
cargo deck. The team also made
inspections and gathered information
about other areas where additional
unsafe conditions may exist. Following
this proposed rulemaking, additional
rulemaking will be initiated to address
these concerns. These concerns include
the following structural, door systems,
and STC certification and
documentation issues:

» Structural Deficiencies

Lack of “Fail-Safe’” Hinges on the Cargo
Door

The design review team saw single or
double-piece hinge fittings on the side
cargo doors of these STC freighters.
Should a crack propagate along the
hinge line where the hinge attaches
either to the upper sill of the fuselage or
to the door itself, the cargo door could
separate from the airplane, and result in
loss of the airplane.

Apparent Lack of Strength of the
Structure Surrounding the Side Cargo
Door

To install a side cargo door for the
main deck, an opening of approximately
7.5 feet by 11 feet (82.5 square feet)
must be cut into the side of the fuselage.
This opening requires that the cutout
area and adjacent structural areas be
substantially reinforced. If the fuselage
structure that surrounds this cargo door
is not strong enough to withstand the
forces that may be exerted during flight,

it could result in loss of the airplane.
The design review team observed that

reinforcing structures used in this area,

such as longerons, frames, doublers and
triplers, are discontinuous and appear to
lack adequate load paths and strength.
These discrepancies could result in a
fuselage structure that does not meet the
strength and deformation requirements
of CAR 4b.201, proof of structure
standards of CAR 4b.202, or fail safety
requirements of CAR 4b.270(b).

In its examination of the data
supporting these STC’s, the design
review team determined that the STC
applicants used inadequate methods
and/or incomplete analyses to
substantiate that their modifications
provide adequate strength in this area.
The STC applicants typically did not
substantiate the strength of numerous
structural features, such as splices and
runouts. The STC holders also used
analytical approaches that failed to
consider such impacts as redistribution
of the forces in the fuselage, and
localized stress effects such as
“buckling.”

Inadequate Cargo Restraint Barriers

CAR 4b.260 requires that the restraint
barrier in the cargo compartment of the
main deck be strong enough to protect
the occupants from injury when the
freighter is carrying its maximum
payload and emergency landing
conditions occur (the ““9.0g standard™).

Based on the observations and
analyses of the design review team, the
FAA has determined that the bulkhead
restraint barriers on all of the observed
STC freighters do not meet the 9.0g
standard; three of the four STC holders
have confirmed the FAA’s finding.

¢ Deficiencies in Systems for the Side
Cargo Door

Because of cargo door-related
accidents, industry and the FAA, during
the early 1990s, conducted an extensive
design review of cargo doors and agreed
on new standards to eliminate safety
deficiencies in certain cargo door
systems. The FAA agreed to issue AD’s
requiring compliance with these
standards, which are based on
Amendment 54 to 14 CFR 25.783, for
those freighters that did not comply.
These standards are not intended to
upgrade the requirements of CAR part
4b after certification, but are to correct
potentially unsafe conditions on
airplanes already in service that were
identified during the design review.

Inadequate Warning System for an
“Unsafe”” Door

Freighters must have a warning
system that directly alerts the pilot and
co-pilot that the side cargo door is
“unsafe” (open, unlatched, or
unlocked). A ““safe” cargo door is one

that is verified to be closed, latched, and
locked prior to taxiing for take-off.

The design review team observed STC
freighters that do not have a red cargo
door warning light in plain view of both
pilots. In the event that the cargo door
is unsafe, pilots on those planes would
not be directly warned; this situation
could lead to pilot inaction or dispatch
of the airplane, and consequent opening
of this door during flight.

Improper Pressurization of the Fuselage
When the Cargo Door Is “Unsafe”

The opening of a door during flight
has caused several serious accidents.
Some of those accidents have resulted
in loss of life; others have resulted in
loss of the airplane. Consequently,
industry and the FAA adopted
standards to prevent pressurization of
the fuselage when the cargo door is
unsafe. Typically, compliance with
these standards involves installation of
vent doors that close only when the
cargo door is safe.

In its examination of the associated
cargo door related systems on these STC
freighters, the design review team
detected that the fuselage of some of
these airplanes could be pressurized
when the cargo door vent door is not
closed. The team also found that some
STC’s did not have the required safety
analysis that would verify the adequacy
of the design’s pressurization
prevention system when the cargo door
is unsafe.

Electrical/hydraulic System Deficiencies
That Could Cause an ““Unsafe” Cargo
Door

Electrical short circuits could transmit
power to the electrical or hydraulic
systems that operate the side cargo door,
lead to opening of this door during
flight, and could result in the loss of the
airplane. To prevent this, all power to
this door must be removed during flight,
and the flight crew must not be able to
restore this power at any time during
flight.

CAR 4b.606 (which has been further
refined by the cargo door standards
agreed upon by industry and the FAA)
requires STC holders to show that the
design of the electrical system is
adequate to prevent the side cargo door
from opening during flight. These STC
holders did not accomplish this
analysis.

Inability to Visually Verify the Status of
the Side Cargo Door

When the system that warns the pilot
and co-pilot about an “‘unsafe” cargo
door is not working correctly, the red
warning light either will fail to light up
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during pre-flight testing of the system,
or will light up when the side cargo
door is actually “safe.” These STC’s
have a backup system that allows the
flight crew to confirm that the door is
actually safe.

The cargo door standards to which
industry and the FAA agreed require “‘a
visual means of directly inspecting the
locks.” The design review team
observed that these backup systems
enable the flight crew to view only a
portion of the locking beam. Because a
visual means of directly inspecting the
locking mechanism of the door is not
available, these STC’s do not comply
with these standards. When the entire
locking mechanism cannot be visually
inspected, a false report on the
condition of the door may be given to
the crew, and the airplane may be
dispatched with an unsafe door.

Cargo Compartment Smoke Detection
and Warning Systems

CAR 4b.383(e)(2) requires that there
be a means for the flight crew to check
and assure the proper functioning of
each smoke detector circuit. The FAA
design review team and STC freighter
operators have observed that some
STC’s contain electrical wiring designs
that test only a portion of the smoke
detection system—not the entire system
as required—when a single button is
pressed (the “‘press to test’ feature). If
the flight crew is not alerted that some
smoke detectors are not functioning, the
crew may hot be able to respond to a
cargo compartment fire in a timely
manner.

* The Carriage of Supernumeraries

Supernumeraries are non-flight crew
personnel who are carried on board the
airplane. For example, a supernumerary
could be an airline employee who is not
part of the flight crew, but is specially
trained to handle cargo.

These STC freighters have a cargo
compartment that is used only for the
carriage of cargo. Before
supernumeraries can be carried, the STC
holder or operator must apply to the
FAA for an exemption from CAR
4h.383(e), and from other federal
regulations that pertain to seats, berths,
and safety belts; emergency evacuation;
ventilation; and fire protection. Such
exemptions are granted only when the
FAA determines that the design
contains features that provide an
acceptable level of safety for the
supernumeraries.

The FAA has become aware of
numerous instances where STC holders
have made provisions for the carriage of
supernumeraries without applying for
FAA exemptions and without

demonstrating that the safety provisions
for supernumeraries are acceptable.

STC Data and Documentation Concerns

When the FAA design review team
evaluated data that STC applicants
originally submitted to obtain FAA
approval of these freighter STC'’s, the
team found a number of deficiencies.
Examples include data that is not
adequately substantiated; payload limits
in Weight and Balance documents that
are inconsistent with the structural
capability of the fuselage; structural
analyses that lack the critical case; no
analysis of the floor beams over the
wing center section; and documented
negative margins of safety that are
unresolved.

¢ Unsubmitted Instructions for
Continued Airworthiness

Federal regulations require an STC
holder to submit “Instructions for
Continued Airworthiness” to the FAA
for review. These instructions include
maintenance procedures, maintenance
manuals, and maintenance program
requirements for the continued safety of
the airplane converted under the STC.
Only one of the four STC holders has
complied with this requirement.

Future FAA Review of Other Transport
Airplane Cargo Conversions

The FAA'’s review of STC’s and the
safety of airplanes converted from a
passenger to a cargo-carrying
configuration will not be limited to just
Model 727 and 747 series airplanes.
Based on the discovery of unsafe
conditions on both of these airplane
models, the FAA intends to examine all
transport category passenger airplanes
that have been converted to a cargo-
carrying configuration under STC's.

The FAA urges STC holders and
operators of these freighters to begin, as
soon as possible, an examination of the
data supporting the STC’s. If problems
such as those identified in the Model
727 and 747 conversions are detected,
corrective actions should be developed.
Self-examination of these conversions
prior to formal FAA review may shorten
the time needed for any corrective
actions, and reduce the impacts on
operators of these freighters.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
restrict the payload on the main cargo
deck of Model 727 series airplanes
modified in accordance with STC
SA1368S0O, STC SA1797S0, or

SA1798S0. This proposal would be
accomplished by revisions to the
Limitations Section of all FAA-
approved AFM’s, AFM Supplements,
and Weight and Balance Supplements.
Revision of all these documents would
be required because these STC freighters
have been modified by other STC’s that
change the maximum taxi, take-off, zero
fuel, and landing weights of these
airplanes.

The payload limits that are proposed
are based on the use of containers that
are 88 inches by 125 inches, and a
horizontal center of gravity for the total
payload in each container that is located
within 8.8 inches from the geometric
center of the base of the container for
the forward and aft direction and 12.5
inches from the geometric center of the
base of the container for the left and
right direction. The payload limits are
also based on a requirement that all
containers are loaded with the door side
of the container facing forward.

The proposal presents three options
for payload limitations: one “baseline”
[paragraph (a)] and two “interim”
[paragraphs (b) and (c)], depending
upon the floor configuration and other
operating limitations.

Paragraph (a) would establish a
payload limit of 3,000 pounds per
container.

For airplanes equipped with FAA-
approved side restraints, paragraph (b)
would provide for temporary payload
limits in some areas of 9,600 pounds for
any two adjacent containers, with a limit
of 8,000 pounds for any one container.
These limits would be available when
the following two conditions are met:
the maximum operational airspeed does
not exceed 350 KIAS and the minimum
in-flight weight exceeds 100,000
pounds.

For airplanes that are not equipped
with FAA-approved side restraints,
paragraph (c) would provide for a
temporary payload limit in some areas
of 8,000 pounds for any two adjacent
containers. This limit also would be
available when the following two
conditions are met: the maximum
operational airspeed does not exceed
350 KIAS and the minimum in-flight
weight exceeds 100,000 pounds.

Because the determination of the
effects of operational limitations on
payload is based on approximations, the
resulting payload limits may be
unconservative. Consequently,
operation with these payload limits is
only acceptable for a limited period of
time. Continued use of these operational
limits and the associated payload limits
must be substantiated. The FAA has
determined that an acceptable level of
safety is provided if the time period is
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limited to no more than 120 days, which
would also allow sufficient time for an
applicant to develop an acceptable
analysis regarding the applicability of
the operational limitations.

At the February 14 meeting discussed
above, the industry participants
proposed to complete a redesign of the
floor structure within 120 days from the
end of February (by the end of June).
The FAA bases the proposed 120-day
interim period in paragraphs (b) and (c)
on the following assumptions:

1. Industry will fulfill this proposal,

2. The final rule will not become
effective before October 1, 1997, and
thus allow additional time for the
industry to modify the main cargo deck
floor structure; and

3. Operators and STC holders will
work diligently in the meantime to
avoid any disruptions to operations.

In light of the seriousness of the
unsafe conditions addressed by this
proposal, the FAA considers that the
120-day interim period:

1. Provides an acceptable level of
safety;

2. Minimizes exposure to any
potential unconservatism in the
determination of the payload limits;

3. Provides an adequate opportunity
for applicants to develop substantiation
for continued use of operational limits
to enhance payload limits; and

4. Minimizes, for the interim period,
the burdens on operators resulting from
this AD.

Should an operator desire to transport
containers of other dimensions or use a
different payload container center of
gravity, it would have to apply to the
FAA for appropriate payload limits.

At any time, an applicant would be
able to present a proposal to modify the
floor structure or proposed weight and
other limits, data, and analysis to the
FAA to substantiate that floor structure
of the main cargo deck (existing or
modified) is in compliance with the
requirements of CAR part 4b when
supporting the proposed weight limits.
When the FAA determines that these
documents are acceptable, the operator
would be able to operate its airplane at
the payload limits substantiated by its
data and analysis.

Regulatory Evaluation Summary

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

The FAA conducted a ““Cost Analysis
and Initial Regulatory Flexibility
Determination and Analysis” to
determine the regulatory impacts of this
and three other proposed AD’s to
operators of all 244 U.S.-registered
Boeing Model 727-100 and —200 series
passenger airplanes that have been
converted to cargo-carrying
configurations under 10 STC’s held by
four companies. This analysis is
included in the docket for each AD. The
FAA has determined that approximately
20 Model 727-100 and 37 Model 727—
200 series airplanes operated by 13
carriers were converted under AEI
STC’s. (There were 15 Model 727 series
airplanes for which the FAA could not
identify the STC holder. It is possible
that these airplanes were also converted
under an AEI STC. Their costs are not
included here.)

Assuming that the operators of
affected airplanes converted under AEI
STC’s would comply with the restricted
interim operating conditions set forth in
the proposed rule, the FAA estimates in
the analysis that each Model 727-100
series airplane modified under the AEI
STC’s would lose approximately
$32,504 in revenues during the 120-day
interim period after the effective date of
the proposed AD. Further, the FAA
estimates that none of the modified
Model 727-200 series airplanes would
lose revenues during the interim period.

Based on the *“‘Cost Analysis and
Initial Regulatory Flexibility
Determination and Analysis” included
in the docket, the FAA estimates that
affected airplanes could be modified at
a cost of $100,000 per airplane. The
total cost, therefore, to modify the fleet
of affected Model 727 series airplanes
that were originally modified to the AEI
STC’s is $6.4 million. This assumes that
modifications to the airplane are
available and installed within the 120-
day time period. If there are any delays
in the availability or implementation of
modifications, the revenue loss due to
operation at the 3,000-pound payload
limit would substantially increase the
costs. The FAA solicits detailed cost
information from the affected carrier
concerning the proposed AD’s
compliance costs.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
burdened by government regulations.
The RFA requires a Regulatory
Flexibility Analysis if a proposed rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small

entities. The Regulatory Flexibility
Analysis includes the consideration of
alternative actions.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
establishes threshold cost values and
small entity size standards for
complying with RFA review
requirements in FAA rulemaking
actions. The Order defines “small
entities’ in terms of size thresholds,
“*significant economic impact’ in terms
of annualized cost thresholds, and
“substantial number” as a number
which is not less than eleven and which
is more than one-third of the small
entities subject to the proposed or final
rule.

FAA Order 2100.14A sets the size
threshold for small entities operating
aircraft for hire at 9 aircraft and the
annualized cost threshold at $69,000 for
scheduled operations of airplanes with
fewer than 60 seats and $5,000 for
nonscheduled operations.

Eight of the 13 affected carriers
operating 16 affected airplanes are
considered small entities (i.e., each
operates fewer than 9 affected
airplanes). The cost of the proposed AD
greatly exceeds the threshold values
defined in the FAA Order. The
proposed AD does not affect a
substantial number of small entities,
however, because it is a number less
than eleven. Therefore, this AD does not
have an significant economic impact on
a substantial number of small entities
and a regulatory flexibility analysis is
not required.

For the reasons discussed above, |
certify that this proposed regulation (1)
Is not a “‘significant regulatory action™
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the “Cost
Analysis and Initial Regulatory
Flexibility Determination and Analysis”
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Airplanes,
Aviation safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
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39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 97-NM—-79-AD.
Applicability: Model 727 series airplanes;
modified in accordance with Supplemental
Type Certificate SA1368S0, SA1797SO0, or
SA1798S0; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the floor
beams of the main cargo deck, which could
lead to loss of the airplane, accomplish the
following:

(a) Except as provided in paragraphs (b),
(c), and (d) of this AD, within 48 clock hours
(not flight hours) after the effective date of
this AD, accomplish the requirements of
paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) For airplanes on which only containers
that are 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved Airplane Flight Manuals
(AFM) and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo

deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(2) For airplanes on which any containers
other than 88 inches by 125 inches are
transported: Revise the Limitations Section of
all FAA-approved AFM’s and AFM
Supplements, and the Limitations Section of
all FAA-approved Airplane Weight and
Balance Supplements in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA
Transport Airplane Directorate.

Note 2: The weight restrictions to be
approved under paragraph (a)(2) will be
consistent with the applicable weight
restrictions of paragraph (a)(1), (b), or (c) of
this AD.

(b) During the period ending 120 days
after the effective date of this AD: For
airplanes on which only containers that
are 88 inches by 125 inches are
transported, and that are equipped with
side vertical cargo container restraints
that have been approved by the
Manager, Standardization Branch,
ANM-113, as an optional alternative to
compliance with paragraph (a)(1) of this
AD, revise the Limitations Section of all
FAA-approved AFM’s and AFM
Supplements, and the Limitations
Section of all FAA-approved Airplane
Weight and Balance Supplements to
include the following limitations. This
may be accomplished by inserting a
copy of this AD in all AFM’s, AFM
Supplements, and Weight and Balance
Supplements.

“Limitations

Maximum Operating Airspeed of Ve
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 9,600
pounds for any two adjacent containers and
a total weight of 8,000 pounds for any
container, except that the total weight of all
containers forward of Body Station 436 shall
not exceed 4,000 pounds. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.

(c) During the period ending 120 days after
the effective date of this AD: For airplanes on
which only containers that are 88 inches by
125 inches are transported, and that are NOT
equipped with side vertical cargo container
restraints that have been approved by the
Manager, Standardization Branch, ANM-113,
as an optional alternative to compliance with
paragraph (a)(1) of this AD, accomplish the
following: Revise the Limitations Section of
all FAA-approved AFM’s and AFM
Supplements, and the Limitations Section of
all FAA-approved Airplane Weight and
Balance Supplements to include the
following limitations. This may be
accomplished by inserting a copy of this AD
in all AFM’s, AFM Supplements, and Weight
and Balance Supplements.

“Limitations

Maximum Operating Airspeed of Vo
equals 350 knots indicated airspeed (KIAS).

Minimum in-flight weight: 100,000 pounds
or greater.

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.

Payload Limitations

Do not exceed a total weight of 8,000
pounds for any two adjacent containers and
the total weight of all containers forward of
Body Station 436 shall not exceed 4,000
pounds. This payload limit includes the
payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(d) For airplanes that operate under the 350
KIAS requirements of paragraph (b) or (c) of
this AD: A maximum operating airspeed
limitation placard must be installed adjacent
to the airspeed indicator and in full view of
both pilots. This placard must state: “Limit
Vmo t0 350 KIAS.”

(e) For airplanes complying with paragraph
(b) or (c) of this AD, within 120 days after
the effective date of this AD: Revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements to
include the following information. This may
be accomplished by inserting a copy of this
AD in all AFM’s, AFM Supplements, and
Weight and Balance Supplements.

“Limitations

All containers must be oriented with the
door side of the container facing forward.

The location of the horizontal center of
gravity for the total payload within each
container shall not vary more than 8.8 inches
from the geometric center of the base of the
container for the forward and aft direction
and 12.5 inches from the geometric center of
the base of the container for the left or right
direction.
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Payload Limitations

Do not exceed a total weight of 3,000
pounds per container on the main cargo
deck, except in the area adjacent to the side
cargo door. In that side door area (Body
Station 440 to Body Station 660), containers
are restricted to a maximum payload of 2,700
pounds per container. This payload limit
includes the payload in the lower lobe cargo
compartments and any other load applied to
the bottom of the floor beams of the main
cargo deck for the same body station location
as the container on the main cargo deck.”

(f) As an alternative to compliance with
paragraphs (a), (b), (c), (d), and (e) of this AD:
An applicant may submit a proposal to
modify the floor structure or proposed new
payload and other limits, and substantiating
data and analyses to the Manager,
Standardization Branch, ANM-113, in
accordance with the procedures of paragraph
(9) of this AD, showing that the floor
structure of the main cargo deck is in
compliance with the requirements of Civil
Air Regulations (CAR) part 4b. If the FAA
determines that these documents are
acceptable and applicable to the specific
airplane being analyzed and approves the
proposed limits, prior to flight under these
new limits, the operator must revise the
Limitations Section of all FAA-approved
AFM’s and AFM Supplements, and the
Limitations Section of all FAA-approved
Airplane Weight and Balance Supplements
in accordance with a method approved by
the Manager, Standardization Branch, ANM—
113. Accomplishment of these revisions in
accordance with the requirements of this
paragraph constitutes terminating action for
the requirements of this AD.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Manager, Standardization
Branch, ANM-113.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 8,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-18357 Filed 7-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 950609150-7080-03]

RIN 0648—-A106

Jade Collection in the Monterey Bay
National Marine Sanctuary; Public
Hearing

AGENCY: Sanctuaries and Reserves
Division (SRD), Office of Ocean and
Coastal Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Proposed rule; public hearing.

SUMMARY: The National Oceanic and
Atmospheric Administration’s
Sanctuaries and Reserves Division
(SRD) has issued a proposed rule to
amend the regulations for the Monterey
Bay National Marine Sanctuary
(MBNMS or Sanctuary) to allow limited,
small-scale jade collection. The
proposed rule published June 13, 1997
(62 FR 32246) discusses the reasons
SRD is proposing allowing this activity
in the Sanctuary. A 60-day comment
period closes on August 12, 1997. To
maximize public input on this issue, a
public hearing has been scheduled
whereby the public will be allowed to
provide written or oral comments.
Individuals wishing to make a statement
will be required to sign up at the door
and will be limited to three minutes.

DATES: The public hearing will be on
Wednesday, July 30, 1997, starting at
7:00 p.m.

ADDRESSES: The public hearing will be
held at the Pacific Valley School #1,
DOS Lab Room, California Highway 1,
South Monterey County (approximately
1 mile south of Gorda, California and 30
miles north of San Simon, California).

FOR FURTHER INFORMATION CONTACT:
Scott Kathey at (408) 647-4251 or
Elizabeth Moore at (301) 713-3141 ext.
170.

Dated: July 3, 1997.
Nancy Foster,
Assistant Administrator for Ocean Services
and Coastal Zone Management.
[FR Doc. 97-18507 Filed 7-14-97; 8:45 am]

BILLING CODE 3510-08-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-107644-97]

RIN 1545-AV26

Permitted Elimination of Preretirement
Optional Forms of Benefit; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Change of location of public
hearing.

SUMMARY: This document changes the
location of the public hearing on
proposed regulations that would permit
an amendment to a qualified plan that
eliminates certain Preretirement
optional forms of benefit.

DATES: The public hearing is being held
on Tuesday, October 28, 1997,
beginning at 10:00 a.m.

ADDRESSES: The public hearing
originally scheduled in the IRS
Auditorium, 7400 Corridor, Internal
Revenue Building, 1111 Constitution
Avenue, NW, Washington, DC, is
changed to room 2615, Internal Revenue
Building, 1111 Constitution Avenue,
NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mike Slaughter of the Regulations Unit,
Assistant Chief Counsel (Corporate),
(202) 622-7190 (not a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Wednesday, July 2, 1997 (62
FR 35752), announced that a public
hearing relating to proposed regulations
under section 411(d) of the Internal
Revenue Code will be held Tuesday,
October 28, 1997, beginning at 10:00
a.m. in the IRS Auditorium, 7400
Corridor, Internal Revenue Building,
1111 Constitution Avenue NW,
Washington, DC and that requests to
speak and outlines of oral comments
should be received by Tuesday,
September 30, 1997.

The location of the public hearing has
changed. The hearing is being held in
room 2615 on Tuesday, October 28,
1997, beginning at 10:00 a.m. The
requests to speak and outlines of oral
comments should have been received by
Tuesday, September 30, 1997. Because
of controlled access restrictions,
attenders cannot be admitted beyond
the lobby of the Internal Revenue
Building until 9:45 a.m.
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Copies of the agenda are available free
of charge at the hearing.
Cynthia E. Grigshy,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-18443 Filed 7-14-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 301
[REG—252487-96]
RIN 1545-AU90

Inbound Grantor Trusts With Foreign
Grantors; Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to a notice of
proposed rulemaking and notice of
public hearing.

SUMMARY: This document contains
corrections to the notice of proposed
rulemaking and notice of public hearing
(REG-252487-96), which was published
in the Federal Register Thursday, June
5, 1997 (62 FR 30785), relating to the
application of the grantor trust rules to
certain trusts established by foreign
persons.

FOR FURTHER INFORMATION CONTACT:
James Quinn, (202) 622-3060 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
and notice of public hearing that is the
subject of these corrections is under
sections 643, 671 and 672 of the Internal
Revenue Code.

Need for Correction

As published, REG-252487-96
contain errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking and
notice of public hearing (REG-252487—
96), which was the subject of FR Doc.
97-14735, is corrected as follows:

1. On page 30786, column 1, in the
preamble under the paragraph heading
*“1. Prior Law”, paragraph 2, line 5, the
language *‘the grantor, a distribution of
income” is corrected to read ‘‘the
owner, a distribution of income”.

2. On page 30787, column 2, in the
preamble under the paragraph heading
3. Section 1.672(f)-1: Foreign Persons

Not Treated as Owners”, fourth full
paragraph in the column, line 7, the
language “‘basic grantor trust rules from
treating a” is corrected to read *‘basic
grantor trust rules from treating a
foreign”.

§1.672(f)-2 [Corrected]

3. On page 30793, column 1,
§1.672(f)-2 (d), Example 3, second line
from the bottom of the column, the
language ‘‘no deductions or losses for
199X. Under”’ is corrected to read “‘no
deductions or losses for 1999. Under”.

4. On page 30793, column 2,
§1.672(f)-2, paragraph (d) is correctly
designated as paragraph (e).

§1.672(f)-3 [Corrected]

5. On page 30793, column 3,
§1.672(f)-3 (a)(3), Example 1, line 1, the
paragraph heading “Owner is grantor.”
is corrected to read ‘‘Death of Grantor.”.

6. On page 30793, column 3,
§1.672(f)-3 (a)(3), Example 2, line 1, the
paragraph heading ““Owner not grantor.”
is corrected to read ‘‘Death of grantor.”.

§1.672(f-4 [Corrected]

7. On page 30795, column 3,
§1.672(f)—4 (d), line 6, the language
“value) to a person who is not a
partner” is corrected to read ‘“‘value,
within the meaning of §1.671-2
(e)(4)(i)(A)) to a person who is not a
partner’.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-18444 Filed 7-14-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250
RIN 1010-AC37
Blowout Preventer (BOP) Testing

Requirements for Drilling and
Completion Operations

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Proposed rule.

SUMMARY: MMS proposes to revise the
testing requirements in its regulations
for blowout preventer (BOP) systems
used in drilling and completion
operations. The revision would allow a
lessee up to 14 days between BOP
pressure tests. MMS bases this revision
on the results of a recently completed
study of BOP performance. This study
concluded that no statistical difference
exists in failure rates for BOP’s tested

between 0 and 7 day intervals and
between 8- and 14-day intervals. MMS
estimates that the revised testing
timeframe could save industry $35 to
$46 million a year without
compromising safety.

DATES: MMS will consider all comments
we receive by September 15, 1997. We
will begin reviewing comments then
and may not fully consider comments
we receive after September 15, 1997.
ADDRESSES: Mail or hand-carry written
comments to the Department of the
Interior; Minerals Management Service;
Mail Stop 4700; 381 Elden Street;
Herndon, Virginia 201704817,
Attention: Rules Processing Team.

FOR FURTHER INFORMATION CONTACT: Bill
Hauser, Engineering and Research
Division, (703) 787-1613.

SUPPLEMENTARY INFORMATION:
|. Background

In 1992, the offshore oil and gas
industry asked MMS to revise its
requirements for testing BOP systems
and equipment. Specifically, industry
requested an extension of the minimum
testing frequency for BOP’s and
associated equipment to 14 days.
Current regulations require lessees to
test BOP systems at least once a week,
but not to exceed 7 days between tests.
After reviewing the information and
data submitted by industry, MMS
allowed lessees and operators to test
BOP systems on a 14-day interval on a
case-by-case basis. In addition, MMS
decided that we must examine BOP
performance on the OCS before revising
the regulations.

MMS conducted two reviews of BOP
performance. The initial review
examined BOP test results collected
during inspections of drilling activities
in mid-1993. MMS inspectors reviewed
BOP test charts and noted equipment
failures. This review showed higher
failure rates than those cited by
industry. However, MMS decided this
review did not accurately assess BOP
performance and that a more
comprehensive study was necessary.

The second review examined BOP test
data from wells drilled during 1994.
MMS collected this data from wells
drilled between January and October
1994, Lessees submitted copies of BOP
test data after drilling each well. Test
data included BOP test charts, reports,
and observations about problems during
the tests. Results of this study also
showed higher failure rates than those
cited by industry. After discussing the
results of the second review with
industry, MMS decided another study of
BOP performance was necessary. This
study would have industry involvement
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from the beginning and must provide
sufficient information to make
regulatory decisions.

Industry and MMS formed a technical
assessment group to set the parameters
for this performance study. This group
would also select the contractor,
provide funding, and monitor progress
of the study. The following
organizations participated in this group:
American Petroleum Institute
Independent Petroleum Association of

America
International Association of Drilling

Contractors
National Ocean Industries Association
Offshore Operators Committee

The group hired Tetrahedron
Incorporated on February 13, 1996, to
conduct the study. After discussing data
and study requirements with the group,
Tetrahedron began collecting data and
analyzing BOP performance data in
April 1996. Tetrahedron completed the
study in December 1996 and presented
its findings at MMS’ BOP workshop on
January 15, 1997. The study found that
no statistical difference in failure rates
existed between BOP systems tested on
a 0- to 7-day interval and those tested
between an 8- to 14-day interval.

MMS determined that the study
showed that BOP performance during a
longer test interval statistically equaled
the performance under the current
requirement. Thus, this performance
satisfied the criteria (described in 30
CFR 250.3, Performance requirements)
for allowing the use of alternative
procedures to those prescribed in the
regulations. Based on this finding, MMS
issued a Notice to Lessees and Operators
(NTL) onJanuary 31, 1997, informing
lessees that they could begin testing
BOP systems on intervals up to 14 days.
The new timeframe applied to drilling,
sidetrack, and completion activities.

I1. Discussion of Proposed Rule
14-Day BOP Testing Timeframe

The major revision proposed by this
rule allows a lessee up to 14 days
between BOP pressure tests versus the
weekly tests required by the current
regulations. These proposed changes are
contained in §§250.57(a)(3) and
250.86(a)(2). This revision applies only
to drilling and completion operations. It
does not apply to BOP testing during
workover activities because MMS did
not address workover rigs in the BOP
performance study. MMS has
determined that this new testing
timeframe will continue to provide the
same level of BOP performance and will
not compromise the safety of drilling
operations. As noted above, MMS has

already informed lessees via NTL of this
revision.

One of the major advantages of the
new 14-day testing timeframe is
improved drilling efficiency. Lessees
can better plan the timing of BOP tests
to coincide with drilling operations.
Under the 7-day testing requirements,
lessees often requested and received
approval from District Supervisors to
test 2 or more days beyond the weekly
test to accommodate routine drilling
operations. These operations included
dulling a bit, drilling to a casing point
or total depth, and well logging. Now
lessees will have more time to fit BOP
tests into the overall drilling and
completion activities.

MMS policy will be to deny any
requests to extend testing beyond the
14-day testing timeframe. The only
exception to this policy will be if a
lessee has well control problems and
cannot safely test the system within the
14-day timeframe. The lessee must test
the BOP system as soon as possible after
resolving the problem and before
resuming normal operations.

The proposed rule requires a lessee to
begin testing the BOP system prior to 12
p.m. (midnight) on the 14th day
following the conclusion of the previous
test. This wording clearly tells lessees
when they must begin testing.

Test Pressures

The proposed rule continues to
require a lessee to test BOP components
at their rated working pressures (70
percent for an annular preventer) or as
otherwise approved by the District
Supervisor. However, MMS is
considering the use of maximum
anticipated surface pressure (MASP) in
determining appropriate BOP test
pressures. For many wells, MMS has
approved the use of MASP as the basis
for determining test pressures through
an application for permit to drill (APD).

District Supervisors base the approval
of alternate test pressures on a
comparison of the anticipated surface
pressure calculations submitted with
the APD to MASP calculations by MMS
drilling engineers. If the two
calculations compare favorably, then the
District Supervisor approves the
requested test pressures. If the
calculations for anticipated surface
pressure are less than those calculated
by MMS, the District Supervisor advises
the lessee of any necessary revisions to
the APD.

A rule change to use MASP as the
basis for setting test pressures may be
more consistent with current industry
practice than requiring testing at the
rated working pressures. However, our
main concern with using MASP is the

many different methods used by
operators to calculate anticipated
surface pressures. If we use MASP as
the basis for determining test pressures,
the final rule will need to include
appropriate guidelines. MMS requests
comments on using MASP for
establishing required BOP-test pressures
and we may include the MASP
requirements in the final rule if the
comments support that approval.
Comments should include
methodologies and criteria for
calculating an acceptable MASP.

Duration of a BOP Pressure Test

The proposed rule requires that each
test must hold the required pressure for
5 minutes. This is a new provision, but
MMS has used 5 minutes as the
standard for holding the required
pressure for many years. However, the
rule allows a lessee to conduct a 3-
minute test on surface BOP systems and
surface equipment for a subsea system
if the test is recorded on the outer most
half of a 4-hour chart, on a 1-hour chart,
or on a digital recorder. MMS will
accept a 3-minute test on the outer half
of the 4-hour chart or on a 1-hour chart
because the length of the line on these
charts is sufficient to determine if the
tested component(s) held the required
pressure. A 3-minute test using a digital
recorder provides sufficient information
to determine if the tested component
held the required pressure. A 5-minute
test is required for subsea BOP
equipment because of the larger volume
of fluid in the system. This use of a 3-
minute test reflects the policy discussed
in a Letter to Lessees issued by the Gulf
of Mexico Region on January 14, 1994.
These revisions apply to both drilling
and completion operations (88 250.57
and 250.86).

BOP Testing at Casing and Liner Points

The proposed rule requires the lessee
to test the BOP system before drilling
out each string of casing or a liner. This
is similar to the current requirement to
test the system before drilling out each
string. However, with the advancement
of drilling technology and new
procedures for installing casing strings,
MMS agrees with industry comments
that it is not necessary to test the BOP
system at all casing or liner points.

MMS has identified one situation
where a District Supervisor will likely
allow a lessee to not test before drilling
out the string. This situation occurs
when the lessee does not remove the
BOP stack to run the string and the
required BOP-test pressures for the next
section of the hole are not greater than
the test pressures for the previous BOP
test. Since there would be no
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connections to test and test pressures do
not increase, the test would not be
necessary. To skip testing in these
situations, the lessee must clearly
indicate in its APD which casing strings
and liners meet these criteria. Test
pressures less than the equipment’s
rated working pressure must be
approved by the District Supervisor (see
discussion on test pressures above).

The lessee must continue to test the
BOP system before 14 days have elapsed
from the previous test. If a lessee runs
casing or liner near the end of the 14-
day interval, MMS recommends that the
lessee test the BOP system at that time.

Weekly Actuation of Annular and
Rams. The proposed rule requires a
lessee to actuate the annular and rams
preventers at least once each week.
Weekly actuation will ensure that the
preventers will function if needed. It
takes minimal time to conduct this
simple test. This requirement was
unnecessary before because a lessee had
to pressure test the entire system on a
weekly basis. This revision applies to
both drilling and completion operations
(88250.57 and 250.86).

Format of the Proposed Rule. We have
written this proposed rule in a “plain
English” format. We have tried to lay
out these requirements in a
straightforward and uncomplicated
manner. The plain English format uses
the term “you” which means that the
lessee, or the approved designated
party, is responsible for ensuring that all
requirements are met. We encourage
your comments on our use of the plain
English format in this proposed rule as
well as future rulemaking.

I11. Procedural Matters

Executive Order (E.O.) 12866

This rule is not a significant rule
under Executive Order 12866 and does
not require Office of Management and
Budget review. MMS estimates that this
proposed rule will save the oil and gas
industry $34.5 to $46 million per year.
The savings result from having to
conduct fewer BOP tests and increased
drilling efficiency. Direct economic
effects are reduced drilling costs for
each well drilled on the OCS. The rule
does not add any new costs to industry,
and it will not reduce the level of safety
to personnel or the environment. Since
the rule will have an annual effect on
the economy of less than $100 million,
the rule does not have a significant
economic effect as defined by Executive
Order 12866.

The proposed rule will not affect the
level of drilling activity on the OCS. It
will reduce the number of BOP tests
conducted, which should result in

reduced drilling time for each well.
Once the lessee completes a well, the rig
will move on to the next well. This will
not have any adverse effects on
employment, investment, productivity,
innovation, or on the ability of U.S.-
based enterprises to compete with
foreign-based enterprises in other
markets because the economic effects
are minor. The rule will have no effect
on competition. Therefore, in
accordance with Executive Order (E.O.)
12866, a review by the Office of
Management and Budget (OMB) is not
necessary.

Regulatory Flexibility Act

This proposed rule will not have any
significant effects on a substantial
number of small entities. The rule will
not have a significant economic effect
on any entities, small or large. This rule
will affect only two groups that operate
on the OCS: (1) Lessees that contract
drilling operations and (2) drilling
contractors. A lessee that qualifies as a
small entity could see a minor economic
benefit from this rule. The average
annual cost savings per rig is from
$240,000 to $340,000, spread among all
lessees that drill wells. However, the
savings would probably be offset by
increased costs to contract a drilling rig.
While the savings to lessees could
represent lost income to contractors, the
proposed rule should not have a
significant economic effect on these
businesses. Rig utilization rates are very
high, leading to increased day rates for
drilling rigs; therefore, the contractors
are not expected to have declining
income as a result of this proposed rule.

In general, entities that engage in
offshore activities are not small due to
technical and financial resources and
experience needed to safely conduct
such operations. Small entities are more
likely to operate onshore or in State
waters—areas not covered by this rule.
When small entities do work in the
OCS, they are likely to be contractors
and not owner/operators of OCS
platforms or drilling rigs.

Paperwork Reduction Act

This proposed rule contains
collections of information which MMS
has submitted to OMB for review and
approval under section 3507(d) of the
Paperwork Reduction Act of 1995. As
part of our continuing effort to reduce
paperwork and respondent burdens,
MMS invites the public and other
Federal agencies to comment on any
aspect of the reporting burden. Submit
your comments to the Office of
Information and Regulatory Affairs;
OMB; Attention: Desk Officer for the
Department of the Interior (OMB control

numbers 1010-0053 or 1010-0067);
Washington, D.C. 20503. Send a copy of
your comments to the Rules Processing
Team; Mail Stop 4020; Minerals
Management Service; 381 Elden Street;
Herndon, Virginia 20170-4817. You
may obtain a copy of the supporting
statements for the collections of
information by contacting the Bureau’s
Information Collection Clearance Officer
at (202) 208-7744.

The Paperwork Reduction Act of 1995
provides that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 to 60 days after publication
of this document in the Federal
Register. Therefore, a comment to OMB
is best assured of having its full effect
if OMB receives it within 30 days of
publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations.

The titles of the collections of
information affected by this proposed
rule are ““30 CFR 250, Subpart D, Oil
and Gas Drilling Operations” (OMB
Control Number 1010-0053) and ““30
CFR 250 Subpart E, Oil and Gas Well-
Completion Operations’” (OMB Control
Number 1010-0067).

The collections of information in
these subparts consist of reporting and
recordkeeping requirements on the
conditions of a drilling site and well-
completion operations in the OCS. MMS
uses the information to determine if
lessees are properly providing for safe
operations and protection of human life
or health and the environment. The
proposed rule does not actually revise
any of the information collection
requirements in the current regulation.
However, it will reduce the
recordkeeping burden by reducing the
number of BOP tests that a lessee must
conduct. Respondents are
approximately 130 Federal OCS oil and
gas or sulphur lessees. The frequency of
response is on occasion and varies by
section in the subparts. The requirement
to respond is mandatory.

MMS estimates the total annual
burden for subpart D (OMB control
number 1010-0053) is 108,581 hours.
This reflects a decrease of 12,499
recordkeeping hours as a result of the
proposed rule. The total annual burden
estimated for subpart E (OMB control
number 1010-0067) is 4,841 hours. In
developing the estimate for subpart E,
MMS had to revise the method of
calculating some of the burden
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requirements. Although the proposed
rule will result in a decrease of 2,563
recordkeeping hours, it is offset by the
revised calculations.

In calculating the burdens, MMS
assumed that respondents perform some
of the requirements and maintain some
of the records in the normal course of
their activities. MMS considers these to
be usual and customary and did not
include them in the burden estimates. If
commenters disagree with this
assumption, they should provide more
appropriate burden hours and costs.

MMS will summarize written
responses to this notice and address
them in the final rule. All comments
will become a matter of public record.

1. MMS specifically solicits
comments on the following questions:

(a) Is the proposed collection of
information necessary for the proper
performance of MMS’s functions, and
will it be useful?

(b) Are the estimates of the burden
hours of the proposed collection
reasonable?

(c) Do you have any suggestions that
would enhance the quality, clarity, or
usefulness of the information to be
collected?

(d) Is there a way to minimize the
information collection burden on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other forms of
information technology?

2. In addition, the Paperwork
Reduction Act of 1995 requires agencies
to estimate the total annual cost burden
to respondents or recordkeepers
resulting from the collection of
information. MMS needs your
comments on this item. Your response
should split the cost estimate into two
components:

(a) Total capital and startup cost
component and

(b) Annual operation, maintenance,
and purchase of services component.

Your estimates should consider the
costs to generate, maintain, and disclose
or provide the information. You should
describe the methods you use to
estimate major cost factors, including
system and technology acquisition,
expected useful life of capital
equipment, discount rate(s), and the
period over which you incur costs.
Capital and startup costs include,
among other items, computers and
software you purchase to prepare for
collecting information; monitoring,
sampling, drilling, and testing
equipment; and record storage facilities.
Generally, your estimates should not
include equipment or services
purchased: before October 1, 1995; to
comply with requirements not

associated with the information
collection; for reasons other than to
provide information or keep records for
the Government; or as part of customary
and usual business or private practices.

Takings Implication Assessment

DOI certifies that the proposed rule
does not represent a governmental
action capable of interference with
constitutionally protected property
rights. Thus, a Takings Implication
Assessment need not be prepared
pursuant to E.O. 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of 1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

E.O. 12988

DOl has certified to OMB that the rule
meets the applicable reform standards
provided in sections 3(a) and 3(b)(2) of
E.O. 12988, ““Civil Justice Reform.”

National Environmental Policy Act

DOI has also determined that this
action does not constitute a major
Federal action affecting the quality of
the human environment; therefore, an
Environmental Impact Statement is not
required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: July 2, 1997.

Bob Armstrong,
Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, MMS proposes to amend 30
CFR part 250 as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: U.S.C. 1334.

2. Section 250.57 is revised to read as
follows:

§250.57 Blowout preventer (BOP) system
tests, inspections, and maintenance.

(a) BOP pressure testing timeframes.
You must pressure test your BOP
system:

(1) When installed;

(2) Before 14 days have elapsed since
your last BOP pressure test. You must
begin to test your BOP system before 12
p.m. (midnight) on the 14th day
following the conclusion of the previous
test. However, the District Supervisor
may require testing every 7 days if
conditions or BOP performance warrant;
and

(3) Before drilling out each string of
casing or a liner.

(b) BOP test pressures. When you test
the BOP system, you must conduct a
low pressure and a high pressure test for
each BOP component. Each individual
pressure test must hold pressure long
enough to demonstrate that the tested
component(s) holds the required
pressure. Required test pressures are as
follows:

(1) All low pressure tests must be
between 200 and 300 psi. Any initial
pressure above 300 psi must be bled
back to a pressure between 200 and 300
psi before starting the test. If the initial
pressure exceeds 500 psi, you must
bleed back to zero and reinitiate the test.
You must conduct the low pressure test
before the high pressure test.

(2) For ram-type BOP’s, choke
manifold, and other BOP equipment, the
high pressure test must equal the rated
working pressure of the equipment or
the pressure otherwise approved by the
District Supervisor; and

(3) For annular-type BOP’s, the high
pressure test must equal 70 percent of
the rated working pressure of the
equipment or the pressure otherwise
approved by the District Supervisor.

(c) Duration of pressure test. Each test
must hold the required pressure for 5
minutes.

(1) For surface BOP systems and
surface equipment of a subsea BOP
system, a 3-minute test duration is
acceptable if you record your test
pressures on the outermost half of a 4-
hour chart; on a 1-hour chart; or on a
digital recorder.

(2) If the equipment does not hold the
required pressure during a test, you
must remedy the problem and retest the
affected component(s).

(d) Additional BOP testing
requirements. You must:

(1) Use water to test a surface BOP
system;
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(2) Stump test a subsurface BOP
system before installation. You must use
water to stump test a subsea BOP
system. You may use drilling fluids to
conduct subsequent tests of a subsea
BOP system;

(3) Alternate tests between control
stations and pods. If a control station or
pod is not functional, you must suspend
further drilling operations until that
station or pod is operable;

(4) Pressure test the blind or blind-
shear ram during a stump test and at all
casing points. In addition, you must test
the blind or blind-shear ram at least
once every 30 days;

(5) Function test annulars and rams
every 7 days between pressure tests;

(6) Pressure-test variable bore-pipe
rams against all sizes of pipe in use,
excluding drill collars and bottom-hole
tools;

(7) Test affected BOP components
following the disconnection or repair of
any well-pressure containment seal in
the wellhead or BOP stack assembly;

(8) Actuate the casing safety valve
before running casing; and

(9) Upon installation of casing rams,
you must test the ram bonnet before
running casing.

(e) Postponing BOP tests. You may
postpone a BOP test if you have well-
control problems such as lost
circulation, formation fluid influx, or
stuck drill pipe. If this occurs, you must
conduct the required BOP test as soon
as possible (i.e., first trip out of the hole)
after the problem has been remedied.
You must record the reason for
postponing any test in the driller’s
report.

(f) BOP inspections. You must
visually inspect your BOP system and
marine riser at least once each day if
weather and sea conditions permit. You
may use television cameras to inspect
this equipment. The District Supervisor
may approve alternate methods and
frequencies to inspect a marine riser.
Casing risers on fixed structures and
jackup rigs are not subject to the daily
underwater inspections.

(g) BOP maintenance. You must
maintain your BOP system to ensure
that the equipment functions properly.

(h) BOP test records. You must record
the time, date, and results of all pressure
tests, actuations, and inspections of the
BOP system, system components, and
marine riser in the driller’s report. In
addition, you must:

(1) Record BOP test pressures on
pressure charts;

(2) Have your onsite representative
certify (sign and date) BOP test charts
and reports as correct;

(3) Document the sequential order of
BOP and auxiliary equipment testing

and the pressure and duration of each
test. You may reference a BOP test plan
if it is available at the facility;

(4) Identify the control station or pod
used during the test;

(5) Identify any problems or
irregularities observed during BOP
system testing and record actions taken
to remedy the problems or irregularities;

(6) Retain all records, including
pressure charts, driller’s report, and
referenced documents, pertaining to
BOP tests, actuations, and inspections at
the facility for the duration of drilling;
and

(7) After drilling is completed, you
must retain all the records listed in
paragraph (h)(6) of this section for a
period of two years at the facility, at the
lessee’s field office nearest the Outer
Continental Shelf (OCS) facility, or at
another location conveniently available
to the District Supervisor.

(i) Alternate methods. The District
Supervisor may require, or approve,
more frequent testing, as well as
different test pressures and inspection
methods, or other practices.

3. Section 250.86 is revised to read as
follows:

§250.86 Blowout preventer system tests,
inspections, and maintenance.

(a) BOP pressure testing timeframes.
You must pressure test your BOP
system:

(1) When installed; and

(2) Before 14 days have elapsed since
your last BOP pressure test. You must
begin to test your BOP system before 12
p.m. (midnight) on the 14th day
following the conclusion of the previous
test. However, the District Supervisor
may require testing every 7 days if
conditions or BOP performance warrant.

(b) BOP test pressures. When you test
the BOP system, you must conduct a
low pressure and a high pressure test for
each BOP component. Each individual
pressure test must hold pressure long
enough to demonstrate that the tested
component(s) holds the required
pressure. The District Supervisor may
approve or require other test pressures
or practices. Required test pressures are
as follows:

(1) All low pressure tests must be
between 200 and 300 psi. Any initial
pressure above 300 psi must be bled
back to a pressure between 200 and 300
psi before starting the test. If the initial
pressure exceeds 500 psi, you must
bleed back to zero and reinitiate the test.
You must conduct the low pressure test
before the high pressure test.

(2) For ram-type BOP’s, choke
manifold, and other BOP equipment, the
high pressure test must equal the rated
working pressure of the equipment.

(3) For annular-type BOP’s, the high
pressure test must equal 70 percent of
the rated working pressure of the
equipment.

(c) Duration of pressure test. Each test
must hold the required pressure for 5
minutes.

(1) For surface BOP systems and
surface equipment of a subsea BOP
system, a 3-minute test duration is
acceptable if you record your test
pressures on the outermost half of a 4-
hour chart; on a 1-hour chart; or on a
digital recorder.

(2) If the equipment does not hold the
required pressure during a test, you
must remedy the problem and retest the
affected component(s).

(d) Additional BOP testing
requirements. You must:

(1) Use water to test the surface BOP
system;

(2) Stump test a subsurface BOP
system before installation. You must use
water to stump test a subsea BOP
system. You may use drilling or
completion fluids to conduct
subsequent tests of a subsea BOP
system;

(3) Alternate tests between control
stations and pods. If a control station or
pod is not functional, you must suspend
further completion operations until that
station or pod is operable;

(4) Pressure test the blind or blind-
shear ram at least every 30 days;

(5) Function test annulars and rams
every 7 days;

(6) Pressure-test variable bore-pipe
rams against all sizes of pipe in use,
excluding drill collars and bottom-hole
tools; and

(7) Test affected BOP components
following the disconnection or repair of
any well-pressure containment seal in
the wellhead or BOP stack assembly;

(e) Postponing BOP tests. You may
postpone a BOP test if you have well-
control problems. You must conduct the
required BOP test as soon as possible
(i.e., first trip out of the hole) after the
problem has been remedied. You must
record the reason for postponing any
test in the driller’s report.

(f) Weekly crew drills. You must
conduct a weekly drill to familiarize all
personnel engaged in well-completion
operations with appropriate safety
measures.

(g) BOP inspections. You must
visually inspect your BOP system and
marine riser at least once each day if
weather and sea conditions permit. You
may use television cameras to inspect
this equipment. The District Supervisor
may approve alternate methods and
frequencies to inspect a marine riser.
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(h) BOP maintenance. You must
maintain your BOP system to ensure
that the equipment functions properly.

(i) BOP test records. You must record
the time, date, and results of all pressure
tests, actuations, crew drills, and
inspections of the BOP system, system
components, and marine riser in the
driller’s report. In addition, you must:

(1) Record BOP test pressures on
pressure charts;

(2) Have your onsite representative
certify (sign and date) BOP test charts
and reports as correct;

(3) Document the sequential order of
BOP and auxiliary equipment testing
and the pressure and duration of each
test. You may reference a BOP test plan
if it is available at the facility;

(4) Identify the control station or pod
used during the test;

(5) Identify any problems or
irregularities observed during BOP
system and equipment testing and
record actions taken to remedy the
problems or irregularities;

(6) Retain all records including
pressure charts, driller’s report, and
referenced documents pertaining to BOP
tests, actuations, and inspections at the
facility for the duration of the
completion activity; and

(7) After completion of the well, you
must retain all the records listed in
paragraph (i)(6) of this section for a
period of two years at the facility, at the
lessee’s field office nearest the OCS
facility, or at another location
conveniently available to the District
Supervisor.

(j) Alternate methods. The District
Supervisor may require, or approve,
more frequent testing, as well as
different test pressures and inspection
methods, or other practices.

[FR Doc. 97-18546 Filed 7-14-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36

RIN 2900-AH23

Loan Guaranty: VA Guaranteed Loans
on the Automatic Basis, Withdrawal of
Automatic Processing Authority,

Record Retention Requirements, and
Elimination of Late Reporting Waivers

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: VA is proposing to amend its
loan guaranty regulations in the areas of
automatic-processing authority, loan
reporting, and record-retention

requirements. It is proposed that if a
lender does not report the loan within
60 days following full disbursement, the
lender no longer would have to provide
a request for a waiver; but, as a
condition of receiving an evidence of
guaranty the lender must continue to
provide the required explanation of why
the lender was late in reporting the loan.
This will have no impact on whether or
not VA guarantees the loan but would
help VA determine whether action
should be taken against a lender.

VA also is proposing to amend its
lender record-retention requirements.
Currently, lenders are required to retain
loan origination records for at least one
year from the date of loan closing. VA
is proposing to extend this to two years
from the date of loan closing. This
would improve VA'’s ability to monitor
lender performance and conduct
underwriting reviews.

Further, VA is proposing to amend its
loan guaranty regulations regarding
criteria used to approve non-supervised
lenders to process VA guaranteed loans
on the automatic basis. These changes
would reduce the experience
requirements for lenders and their
underwriters, thereby making it easier
for them to qualify for automatic-
processing authority. High underwriting
standards would be maintained by
requiring that all VA-approved
underwriters receive training in VA
credit underwriting procedures. This
document also requests Paperwork
Reduction Act comments concerning
the collections of information contained
in this document.

DATES: Comments must be received on
or before September 15, 1997.
ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Avenue, NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “‘RIN 2900-AH23.” All
written comments will be available for
public inspection at the above address
in the Office of Regulations
Management, Room 1158, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays).

FOR FURTHER INFORMATION CONTACT: Ms.
Judith Caden, Assistant Director for
Loan Policy (264) Loan Guaranty
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, Washington, DC 20420, (202)
273-7368.

SUPPLEMENTARY INFORMATION: 38 CFR
36.4335 provides that, whenever a loan
is not reported to VA for issuance of
evidence of guaranty within 60 days of

full disbursement, evidence of guaranty
will be issued only if the timeliness
requirement for reporting is formally
waived by VA field station personnel.
This waiver is essentially a formality
and is routinely granted where the
lender is able to certify that the loan is
current and can provide VA with a valid
explanation for the late reporting. The
issuance of these waivers is a time-
consuming process that appears to be no
longer warranted. In order to improve
efficiency, VA is proposing to insert a
new paragraph (f) in 38 CFR 36.4303 to
state that, upon receipt of a statement of
the reasons for late reporting, evidence
of guaranty will be issued. It is proposed
that the statement of the reasons for late
reporting continue to be submitted to
VA so that these reasons could be
considered in deciding if the lenders’
personnel might need additional
training or whether automatic lending
authority should be withdrawn. Since
the waiver procedure would be
eliminated, 38 CFR 36.4335 (a) and (b),
which provide for delegation of waiver
authority to field stations, would also be
eliminated as unnecessary.

38 CFR 36.4330 requires that lenders
maintain loan origination records on
VA-guaranteed home loans for a period
of at least one year from the date of loan
closing. This one-year retention
requirement has not been long enough
to enable VA monitoring unit audit
teams to review loan records for as
many lenders as necessary to properly
administer the VA loan guaranty
program. Moreover, industry standards,
including Federal Housing
Administration (FHA) regulations and
the Equal Credit Opportunity Act
(ECOA), require that lenders keep loan
origination records for at least 24
months. This proposal would amend
VA'’s record-retention requirement to
require that lenders maintain loan
origination records for at least 2 years
from the date of loan closing. This not
only would conform with industry
standards but it also appears that it
would improve VA'’s ability to monitor
loan performance and to identify
lenders who may be having particular
trouble underwriting loans.

VA has completed a study of the
criteria and process used to approve
lenders to process VA loans on the
automatic basis. In the course of
conducting this review, VA reviewed
procedures used by the FHA, the
Government National Mortgage
Association (GNMA), the Federal
National Mortgage Association (FNMA),
and the Federal Home Loan Mortgage
Corporation (FHLMC). Based on this
review it is proposed to amend the loan
guaranty regulations. As explained
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below, we are proposing changes in the
following requirements for lender
participation in the automatic lender
program: Lender experience, working
capital, lines of credit, and VA-
approved underwriter eligibility and
training. Also, as explained below, we
propose to add a requirement for annual
recertification of lenders and provide for
withdrawal of automatic authority from
lenders who fail to meet the
recertification criteria. These changes
would (1) streamline VA’s approval
process; (2) update the standards
employed in granting automatic
authority to reflect changes in the
mortgage banking industry; and (3)
simplify lender submissions by
adopting requirements used by other
Government agencies.

VA defines an ‘‘agent” as any party
performing loan-related functions on
behalf of, or in the name of, a
sponsoring lender. The extent of the
relationship between lender and agent is
at their discretion. VA does not restrict
who may act as agent. Any individual,
including a real estate agent or broker,
may be authorized by a lender to act as
its agent, provided the lender accepts
full responsibility for the acts, errors, or
omissions of the agent in processing
and/or closing loans.

The Department is proposing changes
in requirements for lender and agent
experience. Currently, VA requires that
in order for a lender to close VA loans
on the automatic basis the lender must
either (1) be a supervised lender or a
wholly owned subsidiary or affiliate of
a supervised lender, i.e., subject to
examination and supervision by a
Federal or State agency, or (2) meet
certain minimum requirements. These
requirements are: (a) Maintenance of a
minimum of $50,000 of working capital;
(b) the firm’s active engagement in
originating VA mortgages for at least 3
recent years, or 3 recent years of
experience of each principal officer of
the firm who is actively involved in
managing origination functions with VA
mortgages in managerial functions in
either the present company or other
companies; (c) the approval, by VA, of
a full-time qualified underwriter who
will personally review and make
underwriting decisions on VA loans to
be closed on the automatic basis; (d) one
or more lines of credit totaling at least
$1 million: (e) if the lender customarily
sells loans it originates, a minimum of
two permanent investors; (f) all
prospective VA loans must be reviewed
and approved or rejected by a VA-
approved underwriter at the lender’s
home or main office or a VA-approved
regional underwriting office prior to
closing; (g) a designated liaison, plus an

alternate, to deal with VA, other than
the underwriter, if possible; and (h) a
written quality control plan ensuring
compliance with VA requirements.

Instead of these current requirements,
VA is proposing several changes to 38
CFR §36.4348. First, regarding
experience requirements, lenders would
be required to have 2 recent years of VA
experience and have closed a minimum
of 10 loans within the past 24 months.
In the alternative, if the firm has been
making VA loans for less than 2 years,
they must have closed at least 25 loans
without repeated deficiencies in
underwriting or a high rate of rejection
by VA. As another alternative, each of
the operating officers responsible for
loan origination activities must have
two recent years of VA loan experience
in that capacity. Also, firms may meet
the experience requirement if they have
functioned for at least 2 recent years as
an agent for lender(s) making VA loans,
and they provide letters of
recommendation from the sponsoring
lender(s). VA offers these alternative
experience requirements to make it
easier for more mortgage lenders to
participate in the VA loan guaranty
program. This proposed regulatory
change eases these requirements by
reducing the number of years’ of
experience from 3 to 2. However, to
ensure that a potential program
participant has sufficient recent
experience, VA proposes to require that
lenders have closed a minimum of 10
loans within the past 24 months.

VA is also proposing to amend this
section’s requirements concerning
working capital and lines of credit. VA
currently requires that a lender have a
minimum of $50,000 working capital.
This proposal would ease VA
requirements by accepting, as an
alternative, a demonstrated net worth of
$250,000, as defined by the Department
of Housing and Urban Development
(HUD) and reported to VA in the
lender’s annual financial statements,
prepared by a certified public
accountant (CPA). The alternative net
worth requirement is the standard
currently in use by HUD. Since most VA
program participants are also HUD
lenders, with this regulatory
amendment, it will be less burdensome
for these lenders to comply with VA
requirements and would still provide
adequate protection for VA loans. In
addition, VA’s proposed change
concerning lines of credit clarifies that
by an “unrestricted” line of credit VA
means that the funds must be available
based upon the loan meeting VA
requirements and not restricted to those
VA loans that the investor wants to
fund.

Finally, VA is proposing changes to
its requirements for approved
underwriter eligibility and training.
Currently, VA requires that an
underwriter must have a minimum of 3
years’ experience in mortgage lending in
reviewing credit and making
underwriting decisions, with at least 2
recent years in connection with loans
submitted to VA for guaranty. This
experience must have been with an
institutional investor originating for its
own portfolio or purchasing VA loans,
or with an originator selling this type of
loan to investors. VA is proposing to
amend 38 CFR 36.4348 to provide that
these experience requirements will be
satisfied if the nominee has 3 years of
combined experience in processing, pre-
underwriting, and underwriting, at least
1 recent year of which must be related
to underwriting. Alternatively, the
nominee must be designated as an
Accredited Residential Underwriter
(ARU) by the Mortgage Bankers
Association (MBA) within the last 3
years. This change is proposed because
VA has determined that recognition as
an ARU by the MBA demonstrates
proficiency in mortgage underwriting.
This change will make it easier for more
qualified lenders to become program
participants than before. In addition, an
applicant must be employed on a full-
time basis by the lender and he or she
must attend training sponsored by the
VA Regional Office within 90 days of
approval as a VA underwriter. This is in
order to make sure that the underwriter
receives up-to-date training in VA
program requirements and to enable
him or her to become familiar with the
local VA Regional Office.

VA also proposes to stop requiring
that the underwriter be located in the
lender’s home office or in an approved
regional underwriting office, provided
the lender certifies that the underwriter
is not supervised by a branch manager
or other person with production
responsibilities. The reason for this is
that VA recognizes that changes in the
lending industry may dictate more
flexible corporate structures. Since the
lender is responsible to VA for the
quality of the underwriting performed
by its employees, VA can be flexible
about the location of